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INDEX DIGEST OF VOLUME 85 


The following table shows the page at which each monthly issue of 
The Bankinc Law Journat during the year 1968 begins and ends: 


January 1-94 
February 95 - 188 
March 189 - 282 
April 283 - 376 
May 377 - 470 
June 471 - 564 


July 565 - 658 
August 659 - 752 
September 753 - 846 
October 847 - 940 
November 941 - 1034 
December 1035 - 1092 


The following index and digest contain legal cases and articles which 
have appeared in The Banxinc LAw Journat during 1968. The entire arrange- 
ment, including the number of sections, follows the plan of the new sixth edition 
of the Banking Law Journal Digest. The new Digest contains summaries of 
more than 15,000 banking decisions which have been published in The BANKING 
Law Journat from the time of its establishment in 1889 down to and including 
December, 1961. The Banking Law Journal Digest 1968 Cumulative Supplement 


will contain subsequent decisions. 


§27. Agreement to indorse for accom- 
modation. 

New York (1968) Rosenthal gave Kelner 
his postdated checks, and Kelner gave 
his own checks to Rosenthal in the same 
amounts. Kelner said that Rosenthal 
promised that Kelner’s checks would not 
be negotiated but would be collateral for 
a loan; and that Rosenthal would de- 
posit the proceeds of his loan in his own 
account. 

Instead of borrowing on the checks, 
Rosenthal cashed them with plaintiff. 
Plaintiff gave less than the face amount 
of the checks, and the difference between 
the two amounts came to more than six 
percent for the period between the dat> 
of the transaction and the date of the 
checks. 

The theory of the defense is that these 
facts constitute Kelner an accommoda- 
tion drawer; that, as such, his checks do 
not accommodate the payee, and the in- 
strument received in return, even if un- 
paid, is a consideration which, even in 
the hands of the payee, will support re- 


covery; and this remains so whatever the 
arrangements between them as to not 
presenting the checks may be. 

As this is not accommodation paper, 
the theory of the defense collapses. Con- 
sequently, whether or not there was 
usury in the discounting of the checks is 
immaterial. Such alleged usury does not 
impugn plaintiff(s) rights as a holder in 
due course. Midtown Commercial Corp. 
v. Kelner, Supreme Court, Appellate 
Division, 288 N.Y.S. 2d 122, 85 B.L.J. 1076. 


ACCOMMODATION PAPER 


§32. Accommodation paper of corpora- 

tion — Liability of corporate officer. 
Colorado (1967) President of corporation 
who signed notes individually as an ac- 
commodation maker at plaintiff's request 
in order to obtain the loans for the cor- 
poration was held to be liable jointly and 
severally with the corporation. Security 
Savings and Loan Association v. Colorado 
xeal Estate & Development, Inc., Su- 
preme Court, 429 P.2d 288, 85 B.L.J. 552. 
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§42. Liability of parties other than the 

one accommodated. 
New York (1968) Rosenthal gave Kelner 
his postdated checks, and Kelner gave 
his own checks to Rosenthal in the same 
amounts. Kelner said that Rosenthal 
promised that Kelner’s checks would not 
be negotiated but would be collateral for 
a loan; and that Rosenthal would deposit 
the proceeds of his loan in his own ac- 
count. 

Instead of borrowing on the checks, 
Rosenthal cashed them with the plaintiff. 
Plaintiff gave less than the face amount 
of the checks, and the difference between 
the two amounts came to more than six 
percent for the period between the date 
of the transaction and the date of the 
checks. 

The theory of the defense is that these 
facts constitute Kelner an accommoda- 
tion drawer; that, as such, his checks do 
not accommodate the payee, and the in- 
strument received in return, even if un- 
paid, is a consideration which, even in 
the hands of the ‘payee, will support re- 
covery; and this remains so whatever the 
arrangements between them as to not 
presenting the checks may be. 

As this is not accommodation paper, 
the theory of the defense collapses. Con- 
sequently, whether or not there was usury 
in the discounting of the checks is imma- 
terial. Such alleged usury does not 
impugn plaintiff(s) rights as a holder in 
due course. Midtown Commercial Corp. 
v. Kelner, Supreme Court, Appellate 
Division, 288 N.Y.S. 2d 122, 85 B.L.J. 1076. 


§56. Agent's authority. 

California (1967) This California case in- 
volves the effect of a restrictive endorse- 
ment, the right of the bank to rely on the 
ostensible authority of the bookkeeper 
and the aspect of estoppel in delaying 


seven months to complain about the 
“wrong deposit. 

All these issues were narrow. The trial 
court held all the way for the bank; the 
Court of Appeals affirmed. 

The appellate court reasoned that: 


1. The bookkeeper had for years made 
many deposits for the boss, and the 
bank was reasonable in relying upon 
this continued authority to make de- 
posits. 

2. The bank was not negligent in ac- 

cepting her explanation and in accept- 

ing the item for deposit in the business 
account. 

3. The customer-depositor-boss was 

negligent in not reporting an alleged 

error by the bank; in waiting seven 
months he was estopped from making 
noises. 

However, what if he had called up the 
day he received his bank statement? 
Surely, no estoppel would hold against 
him. But, does that mean that the “lack 
of negligence” by the bank would neces- 
sarily look as good? What of the fact that 
the bank obviously felt that the book- 
keepers authority was in question — 
otherwise, why call the boss? Did the 
bank have a “continued” duty to pursue 
this investigation the next day — before 
making a final commitment of the de- 
posit? Cameron v. Security First National 
Bank, Court of Appeal, Second District, 
California, 59 Cal. Rptr. 563, 85 B.L.J. 
595. 


Minnesota (1967) Question presented con- 
cerned the liability of a bank for failing 
to prevent a fiduciary from converting his 
principal's funds on deposit with the bank. 
The power of attorney on its face gave 
son unlimited authority to write checks 
withdrawing funds from his mother’s ac- 
count. Its terms contained no limitations 
either as to the amount of money which 
could be withdrawn or as to the purposes 
for which such money had to be used. 


INDEX 


The nature and extent of the authority 
granted by a power of attorney must be 
determined primarily by a consideration 
of the actual language used in the instru- 
ment. Where, as here, the language was 
not ambiguous, its literal scope cannot be 
restricted by parol evidence as to the rea- 
sons the maker of the power of attorney 
had for executing it. The court also con- 
cluded that the bank was not aware of 
any facts which would support a finding 
that it was acting in bad faith in making 
the transfer. Rheinberger v. First Na- 
tional Bank of Saint Paul, Supreme Court, 
150 N.W.2d 37, 85 B.L.J. 457. 


§57. Agent's authority to indorse. 

U.S. District Court, North Dakota (1967) 
A district manager of Massey-Ferguson 
began to deposit company checks to his 
personal account maintained with the 
Fargo National Bank. No inquiry was 
made by the Bank to determine whether 
Massey-Ferguson had authorized the 
manager to indorse the check and to cash 
or to deposit the proceeds in his own 
personal account. 

This method was used by the manager 
in handling the checks in issue and in 
diverting the proceeds to his own use 
from December, 1961 until January, 1965. 

The Bank first became aware of these 
activities early in 1965 when an alert 
teller questioned the manager's authority 
to cash or deposit a check made payable 
to Massey-Ferguson. The teller was in- 
formed by the company that he lacked 
such authority. A total of $60,814 had 
been diverted. Demand was made upon 
the Bank for reimbursement. The Bank 
refused. 

The court held for the payee corpora- 
tion. A bank which acts upon the indorse- 

ment of negotiable paper must ascertain 
’ the genuineness of the indorsement at its 
peril. It is negligence for a bank to fail 
to act diligently in determining the 
genuineness of all signatures and the 


identity of its customers. The bank can- 
not claim apparent authority nor estop- 
pel. It cannot establish a custom and 
confer apparent authority upon an unau- 
thorized agent by recognizing the agent's 
acts over a period of time and then relying 
upon this custom as conferring apparent 
authority, in the absence of knowledge of 
the custom by the corporation payee. The 
court concluded: “The bank cannot rely 
on its own negligence of which the cor- 
poration was unaware as a basis for es- 
toppel against the corporation.” 

Here is a vivid and expensive lesson of 
proper teller training. Had the first — as 
well as the last — teller been doing his/ 
her job properly, the bank would not be 
$60,000 sadder — this in addition to legal, 
administrative and executive expenses. 
Surely the same amount would train a 
hundred tellers quite adequately. Massey- 
Ferguson, Inc. v. Fargo National Bank, 
270 F.Supp. 227, 85 B.L.J. 731. 


§61. Bank acting as investment agent. 
Georgia (1967) The defendants, through 
their agent Victor A. Schroeder, re- 
quested the services of plaintiff's commer- 
cial loan department in procuring a loan 
commitment for permanent financing in 
the amount of $10,000,000 for Greenbriar 
Shopping Center in Atlanta, Ga. 

The trial court held: “That an em- 
ployee of the plaintiff was a dual agent 
and should have disclosed an agreement 
to receive a finder’s fee and servicing fee 
from the lender, American National In- 
surance Company; that the failure to do 
so barred the plaintiff from recovering.” 

On appeal, the Court of Appeals of 
Georgia affirmed this decision. It pointed 
out that dual agency is not void per se 
but perfectly proper where the fact “of 
such agency is known to the principals.” 

However, the Appellate Court stated: 
“Under the circumstances of this case the 
plaintiffs failed to reveal to the defendants 
a pertinent and possibly vital fact that 
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they were going to receive a fee from the 
lender. This failure to disclose was a 
violation of a fundamental tenet of the 
agency relation. Without such disclosure 
we cannot hold that evidence demands a 
finding that the defendants ‘knew’ of the 
‘dual agency’ rule.” 

This case points out the weakness of a 
policy of noninformation between princi- 
pal and agent. The first duty of an agent 
is that of loyalty and trust. He must not 
put himself in relations which are antago- 
nistic to those of his principal. He cannot 
compromise himself by attempting to 
serve two masters having a contrary in- 
terest — unless it be that such contracts of 
dual agency are known to each of the 
principals. An agent must point out all 
material facts in order to be free of li- 
ability. 

In this case, the court declared that the 
agent could not accept compensation 
from an adverse party without revealing 
the fact of such compensation. Spratlin, 
Harrington and Thomas, Inc. v. Hawn et 
al., Court of Appeals of Georgia, Division 
No. 3, 156 S.E.2d 402, 85 B.L.J. 515. 


ATTORNEY'S 


§109. Provision in instrument for attor- 
ney’s fees held valid. 


Florida (1967) When a note and mortgage 
contain contractual provisions, they indi- 
cate that the parties contemplated that 
the mortgagee would be entitled to the 
allowance of a reasonable attorney's fee 
for all the legal services required to prose- 
cute the foreclosure to its ultimate con- 
clusion, should foreclosure be necessary. 
This would include the right to a fee for 
the defense or prosecution of an appeal 
to this court. Such a fee is as much a 
part of the obligation of the contract as 
any other part. 

Not only would denial of attorney's 


fees on appeal be contrary to the inten- 
tion of the parties to the note and mort- 
gage, but denial would defeat the very 
purpose of such a provision. 

The purpose of a provision for attor- 
neys fees in a promissory note is to in- 
demnify the creditor against the necessity 
of paying an attorney’s fee, and to enable 
him to recover the full amount of his debt 
without deduction for legal expenses. 

The appellate court held: “The weight 
of recent authority is also in agreement 
that a contract clause for a reasonable at- 
torney’s fee in enforcing its provisions 
embraces an allowance for legal services 
rendered upon appeal as well as during 
the trial.” Empress Homes, Inc. v. Levin, 
District Court of Appeal, Fourth District, 
201 So.2d 475, 85 B.L.J. 739. 


§111. Recovery of attorney’s fees. 
California (1967) This appeal by the ad- 
ministratrix of the estate of the decedent 
from an order directing her to pay for 
legal services rendered to the public ad- 
ministrator plus costs of filing his unsuc- 
cessful petition is decided on whether the 
court abused its discretion. The court 
held: “The record indicates that respon- 
dent here employed attorney Wilson for 
the sole purpose of filing a petition and 
procuring letters of administration pur- 
suant to the public administrator's statu- 
tory duty, and it would appear that the 
two petitions of the parties were merely 
submitted for the court’s determination at 
the probate hearing without any evidence 
relating to a contest having been ad- 
duced. The mere preparation of the 
petition, together with notice of hearing, 
does not constitute a sufficient rendition 
of legal services to make them chargeable 
to the estate.” The trial court exceeded 
its discretion in awarding appellant to 
pay the legal fees. In re Estate of Mori- 
nini, Court of Apppeal, First District, 60 
Cal. Reptr. 813, 85 B.L.J. 1078. 
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§117. Power to create a bank. 


Minnesota (1967) The Supreme Court of 
Minnesota sustained the State Commerce 
Commission’s determination which denied 
a new bank application. Several banks 
in the area where the proposed bank 
would be located opposed the proposed 
bank. After a full hearing extending over 
a period of five days, the application was 
denied upon a finding that the applicants 
had “failed to establish that there is a 
reasonable public demand for the pro- 
posed bank.” 

The sole issue before the court was 
whether there was substantial evidence 
in the record to support the Commission's 
finding of fact that there was no reason- 
able public demand for the proposed 
bank. 

The court stated, “We do not substitute 
our judgment . . . We may reverse the 
Commission's finding only if no reason- 
able person could make such finding in 
response to the evidence presented.” 

Central to the issue was the determina- 
tion of “reasonable public demand.” The 
court established a number of factors 
which must be considered in making this 
determination. 

The court ruled that since there were 
already five banks nearby, the “services 
provided by these banks are adequate for 
the needs of the residents. . . .” 

Therefore, it held that there was sub- 
stantial evidence to support the Commis- 
sion’s determination that the applicants 
failed to prove “a reasonable public de- 
mand” to justify establishing the proposed 
bank. Jackson v. Valley National Bank of 
Eagan Township, Supreme Court, Min- 
nesota, 152 N.W.2d 472, 85 B.L.J. 720. 
Minnesota (1967) Court sustained Com- 
merce Commission’s determination which 
denied new bank application. Held that 


there was ample evidence to support 


Commission’s finding. The proposed bank 


would be a small one in a remote suburb 
of the Twin Cities. This suburb is eco- 
nomically a part of a larger area. Existing 
population is generally scattered sporadi- 
cally throughout the area in small concen- 
trations of residences surrounded by large 
areas of farmland. The services of five 
banks, within a relatively short distance, 
are adequate for the area's needs. There- 
fore, there was no reasonable public de- 
mand for a new bank. Jackson v. Valley 
National Bank of Eagan Township, Su- 
preme Court, 152 N.W.2d 472, 85 B.L.J. 
362. 


Oklahoma (1967) State Banking Board’s 
granting permission to organize a bank 
and authority to engage in the banking 
business upheld. Court determined that 
Board's order was supported by substan- 
tial evidence. Sufficient facts were re- 
vealed to show that the proposed bank in 
the shopping center would be successful, 
not only because of the saving of time 
and money and the convenience it would 
afford the center’s businesses, but also be- 
cause it was indicated that the unique 
physical connection (all-weather air-con- 
ditioned mall) between the bank and 
those businesses contained the probable 
potential of bringing about changes in the 
shoppers’ banking habits. Citizens Na- 
tional Bank of Oklahoma City v. Banking 
Board, Supreme Court, 430 P.2d 794, 85 
B.L.J. 269. 


§119. State control of banking business. 


U.S. Court of Appeals, 6th Cir. (1967) Try- 
ing to avoid “the antiquated banking laws 
of the State of Michigan” will not neces- 
sarily be of positive value in the case of 
a bank. 

Manufacturers National Bank of De- 
troit proposed to the former Comptroller 
Saxon the establishment of a new branch 
just outside the city line of the city of 
Dearborn, Michigan. It also proposed to 
“move” another branch a mile and a half 
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to still another location. The Comptroller 
approved. 

The U.S. District Court found that the 
two proposals “represented an evasion or 
subterfuge approaching fraud.” It held 
that the “move” actually was an attempt 
to establish a new branch in violation of 
the Michigan Branch Banking Statute and 
the National Bank Act. It also determined 
that the Comptroller abused his discre- 
tion in authorizing the establishment of 
the new branch under the guise of a 
move. 

The Federal Circuit Court of Appeals 
upheld the lower court’s “ecision, and 
also bore down heavily upon the pur- 
ported move: “Is it not legally permis- 
sible for the defendants to amend the 
Michigan branch banking restrictions by 
clever devices of evasion.” 

The court quoted and cited a recent 
1967 decision taking a dim view of former 
Comptroller Saxon’s efforts to evade the 
effect of Michigan’s declared antibranch 
policy. (See B.L.J., May 1967 issue, p. 423: 
Comptroller's Determination of Separate 
Village, Thus Allowing Opening of New 
Branch, Held to Be Arbitrary and Ca- 
pricious.) 

Also cited as authority was the 1966 
U.S. Supreme Court decision holding that 
the U.S. Congress, in dealing with the 
problem of branch banking for national 
banks, elected to organize and follow 
such state laws. (See B.L.J. February 
1967 issue, p. 113: Supreme Court As- 
sures “Competitive Equality” in Branch- 
‘ing Between National and State Banks.) 

The appellate court concurred entirely 
with all findings of the District Court: 
“We argue that this record discloses an 
abuse of discretion in defendant Comp- 
troller's grant... .” 

In view of these strong decisions deny- 
ing any attempt to modify Michigan's 
anti-branch bank policy, it would appear 
that if there are to be any changes, it will 
be up to the legislature. Bank of Dear- 


born v. Manufacturers National Bank of 
Detroit. Bank of Dearborn v. Saxon, U.S. 
Court of Appeals, Sixth Circuit, 377 F.2d 
496 (1967), 85 B.L.J. 264. 

§119.5. Federal control of banking busi- 

ness. 

U.S. Court of Appeals, 6th Cir. (1967) 
Trying to avoid “the antiquated banking 
laws of the State of Michigan” will not 
necessarily be of positive value in the case 
of a bank. 

Manufacturers National Bank of De- 
troit proposed to the former Comptroller 
Saxon the establishment of a new branch 
just outside the city line of the city of 
Dearborn, Michigan. It also proposed to 
“move” another branch a mile and a half 
to still another location. The Comptroller 
approved. 

The U.S. District Court found that the 
two proposals “represented an evasion or 
subterfuge approaching fraud.” It held 
that the “move” actually was an attempt 
to establish a new branch in violation of 
the Michigan Branch Banking Statute and 
the National Bank Act. It also deter- 
mined that the Comptroller abused his 


_ discretion in authorizing the establish- 


ment of the new branch under the guise 
of a move. 

The Federal Circuit Court of Appeals 
upheld the lower court’s decision, and 
also bore down heavily upon the pur- 
ported move: “Is it not legally permissible 
for the defendants to amend the Michi- 
gan branch banking restrictions by clever 
devices of evasion.” 

The court quoted and cited a recent 
1967 decision taking a dim view of former 
Comptroller Saxon’s efforts to evade the 
effect of Michigan’s declared antibranch 
policy. (See B.L.J., May 1967 issue, p. 423: 
Comptroller's Determination of Separate 
Village, Thus Allowing Opening of New 
Branch, Held to Be Arbitrary and Ca- 
pricious.) 

Also cited as authority was the 1966 
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U.S. Supreme Court decision holding that 
the U.S. Congress, in dealing with the 
problem of branch banking for national 
banks, elected to organize and follow 
such state laws. (See B.L.J. February 
1967 issue, p. 113: Supreme Court Assures 
“Competitive Equality” in Branching Be- 
tween National and State Banks.) 

The appellate court concurred entirely 
with all findings of the District Court: 
“We agree that this record discloses an 
abuse of discretion in defendant Comp- 
troller’s grant. . . .” 

In view of these strong decisions deny- 
ing any attempt to modify Michigan’s 
antibranch bank policy, it would appear 
that if there are to be any changes, it 
will be up to the legislature. Bank of 
Dearborn v. Manufacturers National Bank 
of Detroit. Bank of Dearborn v. Saxon, 
U.S. Court of Appeals, Sixth Circuit, 377 
F.2d 496 (1967), 85 B.L.j. 284. 

§121. Discretion of authorities in issuing 
charter. 

U.S. Court of Appeals, 6th Cir. (1967) 
Trying to avoid “the antiquated banking 
laws of the State of Michigan” will not 
necessarily be of positive value in the 
case of a bank. 

Manufacturers National Bank of De- 
troit proposed to the former Comptroller 
Saxon the establishment of a new branch 
just outside the city line of the city of 
Dearborn, Michigan. It also proposed to 
“move” another branch a mile and a half 
to still another location. The Comptroller 
approved. 

The U.S. District Court found that the 
two proposals “represented an evasion or 
subterfuge approaching fraud.” It held 
that the “move” actually was an attempt 
to establish a new branch in violation of 
the Michigan Branch Banking Statute and 
the National Bank Act. It also determined 
that the Comptroller abused his discretion 
in authorizing the establishment of the 
new branch under the guise of a move. 


The Federal Circuit Court of Appeals 
upheld the lower court’s decision, and 
also bore down heavily upon the pur- 
ported move: “Is it not legally permis- 
sible for the defendants to amend the 
Michigan branch banking restrictions by 
clever devices of evasion.” 

The court quoted and cited a recent 
1967 decision taking a dim view of former 
Comptroller Saxon’s efforts to evade the 
effect of Michigan’s declared antibranch 
policy. (See B.L.J., May 1967 issue, p. 
423: Comptroller's Determination of 
Separate Village, Thus Allowing Opening 
of New Branch, Held to Be Arbitrary and 
Capricious.) 

Also cited as authority was the 1966 
U.S. Supreme Court decision holding that 
the U.S. Congress, in dealing with the 
problem of branch banking for national 
banks, elected to organize and follow 
such state laws. (See B.L.J. February 
1967 issue, p. 113: Supreme Court Assures 
“Competitive Equality” in Branching Be- 
tween National and State Banks.) 

The appellate court concurred entirely 
with all findings of the District Court: 
“We agree that the record discloses an 
abuse of discretion in defendant Comp- 
troller’s grant... .” 

In view of these strong decisions deny- 
ing any attempt to modify Michigan's 
antibranch bank policy, it would appear 
that if there are to be any changes, it will 
be up to the legislature. Bank of Dear- 
born v. Manufacturers National Bank of 
Detroit. Bank of Dearborn v. Saxon, U.S. 
Court of Appeals, Sixth Circuit, 377 F.2d 
496 (1967), 85 B.L.J. 264. 


Minnesota (1967) The Supreme Court of 
Minnesota sustained the State Commerce 
Commission’s determination which denied 
a new bank application. Several banks in 
the area where the proposed bank would 
be located opposed the proposed bank. 
After a full hearing extending over a 
period of five days, the application was 
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denied upon a finding that the applicants 
had “failed to establish that there is a 
reasonable public demand for the pro- 
posed bank.” 

The sole issue before the court was 
whether there was substantial evidence 
in the record to support the Commission’s 
finding of fact that there was no reason- 
able public demand for the proposed 
bank 


The court stated, “We do not substitute 
our judgment . . . We may reverse the 
Commission’s finding only if no reason- 
able person could make such finding in 
response to the evidence presented.” 

Central to the issue was the determina- 
tion of “reasonable public demand.” The 
court established a number of factors 
which must be considered in making this 
determination. 

The court ruled that since there were 
already five banks nearby, the “services 
provided by these banks are adequate for 
the needs of the residents... .” 

Therefore, it held that there was sub- 
stantial evidence to support the Commis- 
sion’s determination that the applicants 
failed to prove “a reasonable public de- 
mand” to justify establishing the proposed 
bank. Jackson v. Valley National Bank of 
Eagan Township, Supreme Court, Minne- 
sota, 152 N.W.2d 472, 85 B.L.J. 720. 


Oklahoma (1967) State Banking Board's 
order granting permission to organize a 
bank and authority to engage in the 
banking business upheld. Court de- 
termined that Board’s order was sup- 
ported by substantial evidence. Sufficient 
facts were revealed to show that the pro- 
posed bank in the shopping center would 
be successful, not only because of the 
saving of time and money and the con- 
venience it would afford the center’s busi- 
nesses, but also because it was indicated 
that the unique physical connection (all- 
weather air-conditioned mall) between 
the bank and those businesses contained 


the probable potential of bringing about 
changes in the shoppers’ banking habits. 
Citizens National Bank of Oklahoma City 
v. Banking Board, Supreme Court, 430 
P.2d 794, 85 B.L.J. 269. 


Minnesota (1967) Court sustained Com- 
merce Commission’s determination which 
denied new bank application. Held that 
there was ample evidence to support 
Commission’s finding. The proposed bank 
would be a small one in a remote suburb 
of the Twin Cities. This suburb is eco- 
nomically a part of a larger area. Existing 
population is generally scattered sporadi- 
cally throughout the area in small concen- 
trations of residences surrounded by large 
areas of farmland. The services of five 
banks, within a relatively short distance, 
are adequate for the area’s needs. There- 
fore, there was no reasonable public de- 
mand for a new bank. Jackson v. Valley 
National Bank of Eagan Township, Su- 
preme Court, 152 N.W.2d 472, 85 B.L.J. 
362. 


§132. Merger and consolidation. 

Bank Mergers and the Public Interest — 
A Legal and Economic Analysis of the 
1966 Bank Merger Act by Franklin R. 
Edwards, 85 B.L.J. 753. 


§136.5. Liability for tort. 

Illinois (1967) After leaving the savings 
association building, a customer stepped 
over the bumper, walked across the park- 
ing space used by the attendant (which 
was vacant), and struck her head on the 
awning of the hut, seriously injuring her- 
self. 

The customer testified that the day was 
clear, her view was unobstructed, she 
wasn't carrying anything, and she was 
looking nowhere in particular. The at- 
tendant’s car was always in its usual place 
so that she couldn’t walk near the hut. 
The savings association admitted that 
there were no warning signs near the hut, 
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the hut wasn’t chained off, and that one 
of the reasons for having the attendant 
park his car in the space by the hut was 
to prevent pedestrians from walking into 
the awning. 

Ruling for the customer, the court re- 
iected an argument by the association 
that the customer was guilty of contribu- 
tory negligence—the defendant had con- 
tended that if she had looked, she would 
have seen the awning. 

The court noted that following the as- 
sociation’s reasoning, the customer would 
have had to first look down to avoid the 
bumper and then look up immediately to 
avoid the awning. That, said the court, 
put too great a strain on the facts and the 
law applicable in the case. “Although the 
plaintiff was not looking up at the precise 
moment of the incident, she was not 
necessarily required, as a matter of law, 
to be looking up at that exact moment.” 
Sterba v. First Federal Savings & Loan 
Association of Elgin, Appellate Court of 
Illinois, 222 N.E.2d 547, 85 B.L.J. 545. 


New York (1967) Plaintiffs, employees of 
general contractor, entered a bank vault 
in which an explosion occurred because 
of a concentration of propane gas. Held 
that the bank had a non-delegable duty to 
provide plaintiffs with a safe place to 
work and an aspect of that duty was the 
detection of dangers discoverable by rea- 
sonable care; therefore the fact issue was 
to be decided by jury. Siegel v. Prima 
Concrete Construction Corp., Supreme 
Court, 279 N.Y.S.2d 95, 85 B.L.J. 81. 


§215. Bank as separate entity. ° 

New Jersey (1967) Bank held to be sep- 
arate legal entity wth a separate capital 
structure and board of directors and 
therefore was not a branch of a nearby 
trust company. A branch is not a sep- 
arate corporation or legal entity, but is 


an office or agency operated by the legal 
entity which operates the main bank. 
Although the majority of its capital stock 
would be in the hands of stockholders 
and directors of nearby trust company, 
very substantial minorities would be in 
independent hands. In re Application of 
Kenilworth State Bank, Supreme Court, 
230 A.2d 377, 85 B.L.J. 270. 


§215.1. Branch banking generally. 

U.S. District Court, Pennsylvania (1967) 
Complaint sought injunctive relief to re- 
strain Comptroller from granting to de- 
fendant Mellon National Bank a certifi- 
cate to operate a branch bank. Mellon 
Bank already operated nearly one hun- 
dred branches in the surrounding six 
county area. Mellon Bank and Comp- 
troller argued that all Pennsylvania law 
requirements were met for the issuance 
of the branch certificate. 

The federal court held that Comptroller 
did find a need for the branch and that 
this was all that was required of him. 
The fact that he did not set forth specific 
findings, in his opinion granting the cer- 
tificate, does not control the legitimacy 
of his determination. National Bank of 


McKeesport v. Saxon, 268 F. Supp. 720, 
85 B.L.J. 269. 


Pennsylvania (1967) Appeal from Order 
of Department of Banking authorizing 
bank to establish branch. Held that the 
evidence to establish a need for a branch 
was both adequate and ample, and the 
Department of Banking in approving the 
proposed branch was not guilty of an 
abuse of discretion or an eiror of law. 
Strong dissent by three justices. Cement 
National Bank v. Department of Banking, 
Supreme Court, 230 A.2d 209, 85 B.L.J. 
270. 


Texas (1967) In application to open branch 
of savings and loan association, ex parte 
affidavit introduced before Savings and 
Loan Commissioner may not be consid- 
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ered in determining whether the order 
of the Commissioner is supported by sub- 
stantial evidence. The finding by the 
Commissioner that there is no public 
need for the proposed branch is reason- 
ably supported by substantial evidence. 
Gibraltar Savings Association v. Gerst, 
Savings and Loan Commissioner of Texas, 


Supreme Court, 417 S.W.2d 584, 85 B.L.J. 
270. 


§262. Certification of stopped check. 
Rhode Island (1967) On November 20, 
1961, Berry-Hill drew a check for $1,- 
666.32 on plaintiff bank, and payable to 
defendant. On November 21, 1961, Berry- 
Hill stopped payment on the check. On 
the next day defendant sought certifica- 
tion of the check at a branch office of 
plaintiff bank, and, due to the bank’s 
having mistakenly overlooked the stop- 
payment notice, the check was erroneous- 
ly certified. On November 23, 1961, the 
bank discovered its error and notified 
defendant that the check was certified 
over a stop-payment order and that it was 
going to stop payment on the check, but 
defendant told the bank that he was going 
to deposit it in the Citizens Trust Com- 
pany. 

The court held: “Although the question 
raised by this appeal is one of first im- 
pression in this state, the weight of au- 
thority, as well as what in our opinion 
are the better-reasoned decisions, hold 
that a bank may cancel or rescind its cer- 
tification of a check where such certifica- 
tion is made because of a mistake as to 
the drawer’s account, provided the rights 
of third persons have not intervened and 
the situation or rights of the holder have 
not so changed between the time of the 
certification and its cancellation as to 
render it inequitable to permit a revoca- 
tion. 78 Banking Law Journal, § 7.10, 
p. 382.” Plantations Bank of Rhode Island 


v. Desormier, Supreme Court, 232 A.2d 
371, 85 B.L.J. 643. 


§272. Cancellation of certified check. 


Rhode Island (1967) On November 20, 
1961, Berry-Hill drew a check for $1,- 
666.32 on plaintiff bank, and payable to 
defendant. On November 21, 1961, Berry- 
Hill stopped payment on the check. On 
the next day defendant sought certifica- 
tion of the check at a branch office of 
plaintiff bank, and, due to the bank’s 
having mistakenly overlooked the stop- 
payment notice, the check was erroneous- 
ly certified. On November 23, 1961, the 
bank discovered its error and notified 
defendant that the check was certified 
over a stop-payment order and that it 
was going to stop payment on the check, 
but defendant told the bank that he was 
going to deposit it in the Citizens Trust 
Company. 

The court held: “Although the question 
raised by this appeal is one of first im- 
pression in this state, the weight of au- 
thority, as well as what in our opinion 
are the better-reasoned decisions, hold 
that a bank may cancel or rescind its 
certification of a check where such cer- 
tification is made because of a mistake 
as to the drawer’s account, provided the 
rights of third persons have not inter- 
vened and the situation or rights of the 
holder have not so changed between the 
time of the certification and its cancella- 
tion as to render it inequitable to »ermit 
a revocation. 78 Banking Law Journal, 
§ 7.10, p. 382.” Plantations Bank of Rhode 
Island v. Desormier, Supreme Court, 232 
A.2d 371, 85 B.L.J. 643. 


§297. Duties of collecting bank; liability 
for negligence generally. 

Ohio (1967) If a collecting bank is not 

certain of an indorsement made by one 

not the payee, is it permitted to write on 


L 
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the check sent for collection “pay only if 
payee’s endorsement appears genuine,” 
or will it have to pay damages for libel? 

Klotz claimed he was libeled when a 
Toledo bank wrote the statement “pay 
only if payee’s endorsement appears gen- 
uine” on an instrument he deposited for 
collection with the Toledo bank. The item 
was drawn on a Los Angeles banking in- 
stitution. His indorsement was made 
after the payee’s indorsement. 

He alleged that these words impugned 
his honesty and ascribed to him a feloni- 
ous and criminal personality and brought 
him into disrepute both in Toledo and in 
Los Angeles. 

The trial court sought to have plaintiff 
amend his petition and set forth the 
identity of the payee as an indorser. The 
plaintiff failed to plead further and the 
court dismissed the action. 

The appellate court affirmed, stating 
that his allegations of libel were not rea- 
sonable in that “no such interpretations 
could be reasonably ascribed to the use 
of such words as used on defendant's 
collection request.” 

Moreover, the possession of an order 
for payment as an agent gave the bank 
the right, when in doubt, to seek verifica- 
tion of the genuineness of all indorsers. 
Klotz v. First National Bank of Toledo, 
Court of Appeals of Ohio, 226 N.E.2d 
804, 85 B.L.J. 322. 


§302. Duties of collecting bank — Liabil- 
ity for negligence of attorney or 
notary in makiny protest. 

New Jersey (1967) What is a bank’s lia- 

bility for the acts of an employee who 

is also a notary when such employee acts 
as a notary? Suppose the notary makes 
an acknowledgment of a signature which 
turns out to be a forgery. Will the bank 
be held liable as a principal or even on 
public policy grounds? 

New Jersey's Supreme Court decided 
the issue in favor of the bank, reversing 


the Appellate Division’s reversal of the 
Superior Court's decision to grant the 
bank’s motion for summary judgment. 

The State Supreme Court ruled that 
the bank had no hand in the activities 
of the notary public, so any misfeasance 
on his part could not be attributed to it. 
A notary public, stated the court, “is a 
public officer and as such exercises an 
authority the bank itself could not receive 
and does an act the bank itself could not 
do.” 

Even though the notary, who was also 
assistant cashier and a stockholder, had 
held the position for eight years, and even 
though the bank paid the reappointment 
fees, and even though he notorized “some 
30 papers a year at the request of cus- 
tomers of the bank” without charge, the 
court held to the legal theory that the 
bank had no duty toward any of these 
customers. 

Of course, there was a strong dissent. 
Justice Francis, one of six judges who par- 
ticipated in the opinion, advocated that 
there was at least a jury issue as to the 
agency question. He stated, “It is clear 
that he [the notary-cashier] did so pri- 
marily to serve the bank’s interest, not 
his own. Moreover, it is inferable that 
he did this over the years with the knowl- 
edge of and at the authorization of the 
bank as a service for its depositors and 
customers.” 

Stressing the importance of a certifi- 
cate of acknowledgment, Justice Francis 
added, “The bank knew the notary’s cer- 
tificate affixed to the document . . . would 
accompany it into the channels of busi- 
ness, on which a member of the public 
could rely. .. .” This false representation 
“was made possible by the bank.” 

For this reason, he argued, a jury could 
justifiably find that it was made “partly 
in the bank’s interest” since the notary 
was within the scope of his employment 
when he served the bank’s customer. 

A bank may well take heed of this 
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dissenting opinion, since later court deci- 
sions have been known to sometimes favor 
positions taken by strong dissenters. Com- 
mercial Union Insurance Co. of N.Y. v. 
Burt Thomas Aitken Construction Co. and 
Prospect National Bank, Supreme Court 
of New Jersey, 49 N.J. Super. 389, 230 
A.2d 498 (1967), 85 B.L.J. 448. 


§327. Failure of bank connected with 
collection transaction; rights of 
parties. 

Ohio (1967) If a collecting bank is not 

certain of an indorsement made by one 

not the payee, is it permitted to write on 
the check sent for collection “pay only if 
payee’s endorsement appears genuine,” 
or will it have to pay damages for libel? 

Klotz claimed he was libeled when a 
Toledo bank wrote the statement “pay 
only if payee’s endorsement appears gen- 
uine” on an instrument he deposited for 
collection with the Toledo bank. The 
item was drawn on a Los Angeles bank- 
ing institution. His indorsement was made 
after the payee’s indorsement. 

He alleged that these words impugned 
his honesty and ascribed to him a feloni- 
ous and criminal personality and brought 
him into disrepute both in Toledo and in 
Los Angeles. 

The trial court sought to have plaintiff 
amend his petition and set forth the iden- 
tity of the payee as an indorser. The 
plaintiff failed to plead further and the 
court dismissed the action. 

The appellate court affirmed, stating 
that his allegations of libel were not rea- 
sonable in that “no such interpretations 
could be reasonably ascribed to the use 
of such words as used on defendant's 
collection request.” 

Moreover, the possession of an order 
for payment as an agent gave the bank 
the right, when in doubt, to seek verifica- 
tion of the genuineness of all indorsers. 
Klotz v. First National Bank of Toledo, 


Court of Appeals of Ohio, 226 N.E.2d 


804, 85 B.L.J. 322. 
§330. Right to revoke credit or charge 
back check. 

Texas (1967) First, the court held that a 
bank money order is a cashier's check, 
stating, “Courts which have dealt with 
‘bank money orders’ have treated them 
as instruments ‘analogous to cashier's 
checks or bank obligations,’ 81 Banking 
Law Journal 669, 674 (1965), and we will 
treat them accordingly. 

“A “Cashier’s check’ is a negotiable in- 
strument and, therefore, comes within the 
provisions of the Negotiable Instruments 
Act, 10 C.J.S. Bills & Notes § 5, p. 409. 
On a cashier's check, the issuing bank 
occupies a dual position; it is both drawer 
and drawee.” 

The decision would be equally sus- 
tained by the Uniform Commercial Code. 

A recent U.S. District Court (Mass.) 
held that a postal money order is “in all 
respects . . . like the ordinary negotiable 
instrument covered by modern codes and 
statutes.” (See Banking Law Journal, June, 
1967, pp. 538-547.) 

Secondly, the Texas appellate court 
held, “As to plaintiff's legal cause of ac- 
tion, it is generally recognized that an 
express warranty of prior endorsements 
gives the drawee bank a cause of action 
upon the guaranty itself to recover any 
funds paid in reliance thereon. In Brady 
on Bank Checks (3rd Ed., 1962), Sec. 
15.10, p. 504, it is stated: “Because of the 


' questionable state of the law as indicated 


above, it has become almost universal 
banking practice, buttressed by Federal 
Reserve Regulations and various clearing 
house rules, to require all banks collect- 
ing checks and other items to include as 
a part of their indorsement stamps the 
words: Prior indorsements guaranteed. 
Such a legend gives a guaranty against 
forged or unauthorized indorsements run- 
ning to subsequent holders and to the 
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drawee or payor bank... .”” 

It then cited Texas cases as well as a 
U.S. Supreme Court decision to support 
the holding. 

As to the issue of priority between a 
collecting bank and a drawee bank, the 
judge stated: “It is clear from the above 
authorities that privity does exist between 
the collecting banks and the drawee bank 
on a specific guarantee of prior endorse- 
ments, It is in the capacity of drawee in 
the case at bar that plaintiff brought its 
legal cause of action upon defendants’ 
endorsements. 

“We hold that privity did exist between 
plaintiff and the defendant banks.” 

The trial court decision was reversed 
on all counts. First National Bank of 
Mineola, Texas v. Farmers & Merchants 
State Bank of Athens, Texas, et al., Court 
of Civil Appeals of Texas, 417 S.W.2d 
317, 85 B.L.J. 605. 


§338. Definition of consideration. 
Idaho (1967) Plaintiff-wife and defendant- 
husband were married in 1945 and later 
divorced, in 1959. While still married, 
plaintiff-wife made “loans” to her hus- 
band. 

No writien record of the exact amount 
so advanced by the plaintiff to the de- 
fendant was kept. Later, plaintiff learned 
that her husband had taken up with 
another woman and had her attorney 
draw up a promissory note evidencing 
these amounts previously loaned as well 
as a release compromising and settling 
their claims. This release recited: “. . . for 
and in consideration of the making by 
the said George E. Vaughn, and the deliv- 
ery thereof to the said Gladys F. Vaughn, 
of the promissory note of even date here- 
with . . . , it is understood and agreed . . . 
‘That the said Gladys F. Vaughn does 
hereby release the said George E. Vaughn 
from any and all claims which she has 


against the said George E. Vaughn, by 
reason of the above-mentioned loans, or 
otherwise.’ 

“*That the said George E. Vaughn does 
hereby agree that he will not contest or 
in any way hinder or delay the said pro- 
posed divorce action. .. .’ 

“The defendant contends that the trial 
court erred: in finding that the note was 
executed for valuable consideration and 
in finding that the release and the note 
were separable; in not finding the plain- 
tiffs income from 1951 to 1957 was com- 
munity property and, therefore, could not 
constitute valid consideration for the ex- 
ecution of the note; in finding that the 
execution and delivery of the note was 
the voluntary act of the defendant.” 

The appellate court denied the lack of 
consideration plea: “A written instrument 
is presumptive evidence of a considera- 
tion.” The trial court also found that the 
note was executed for valuable considera- 
tion. 

As to the proper subject of a loan, de- 
fendant further argued that the plaintiff's 
earnings were community property and 
that since defendant owned half of those 
earnings, they were not the proper subject 
of a loan by the wife to the husband. 

However, the parties were not living 
together during this period, and the state 
statute reads: “The earnings and accumu- 
lations of the wife . . . , while she is living 
separate from her husband, are the sep- 
arate property of the wife.” 

Therefore, the court held that there 
was valuable consideration in that the 
wife’s property was not community prop- 
erty. Vaughn v. Vaughn, Supreme Court 
of Idaho, 428 P.2d 50 (1967), 85 B.L.J. 523. 


§339. Necessity for consideration. 

Iowa (1967) Where claimant against estate 
of decedent had been given note and bill 
of sale for services performed in the past 
and to be performed in the future, past 
services performed do not constitute full 
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consideration and there should be a pro 
tanto reduction for the services which 
claimant failed to perform and which con- 
stituted part of the consideration for the 
instruments. In re Estate of Goeders, 
Supreme Court, 148 N.W.2d 438, 85 B.L.J. 
174. 


§340. Presumption of consideration. 
Idaho (1967) Plaintiff-wife and defendant- 
husband were married in 1945 and later 
divorced, in 1959. While still married, 
plaintiff-wife made “loans” to her hus- 
band. 

No written record of the exact amount 
so advanced by the plaintiff to the de- 
fendant was kept. Later, plaintiff learned 
that her husband had taken up with 
another woman and had her attorney 
draw up a promissory note evidencing 
these amounts previously loaned as well 
as a release compromising and settling 
their claims. This release recited: “. . . for 
and in consideration of the making by the 
said George E. Vaughn, and the delivery 
thereof to the said Gladys F. Vaughn, of 
the promissory note of even date here- 
with . . . , it is understood and agreed .. . 
‘That the said Gladys F. Vaughn does 
hereby release the said George E. Vaughn 
from any and all claims which she has 
against the said George E. Vaughn, by 
reason of the above-mentioned loans, or 
otherwise.’ 

“That the said George E. Vaughn does 
hereby agree that he will not contest or 
in any way hinder or delay the said pro- 
posed divorce action. . . .’ 

“The defendant contends that the trial 
court erred: in finding that the note was 
executed for valuable consideration and 
in finding that the release and the note 
were separable; in not finding the plain- 
tiffs income from 1951 to 1957 was com- 
munity property and, therefore, could not 
constitute valid consideration for the ex- 
ecution of the note; in finding that the 
execution and delivery of the note was 


the voluntary act of the defendant.” 

The appellate court denied the lack of 
consideration plea: “A written instrument 
is presumptive evidence of a considera- 
tion.” The trial court also found that the 
note was executed for valuable consid- 
eration. 

As to the proper subject of a loan, de- 
fendant further argued that the plaintiff's 
earnings were community property and 
that since defendant owned half of those 
earnings, they were not the proper subject 
of a loan by the wife to the husband. 

However, the parties were not living 
together during this period, and the state 
statute reads: “The earnings and accu- 
mulations of the wife . . . , while she is 
living separate from her husband, are the 
separate property of the wife.” 

Therefore, the court held that there 
was valuable consideration in that the 
wife’s property was not community prop- 
erty. Vaughn v. Vaughn, Supreme Court 
of Idaho, 428 P.2d 50 (1967), 85 B.L.J. 523. 


§344. Instances of sufficent consideration 
antecedent debt. 

Idaho (1967) Plaintiff-wife and defendant- 

husband were married in 1945 and later 

divorced, in 1959. While still married, 

plaintiff-wife made “loans” to her hus- 

band. 

No written record of the exact amount 
so advanced by the plaintiff to the de- 
fendant was kept. Later, plaintiff learned 
that her husband had taken up with 
another woman and had her attorney 
draw up a promissory note evidencing 
these amounts previously loaned as well 
as a release compromising and settling 
their claims. This release recited: “. . . 
for and in consideration of the making 
by the said George E. Vaughn, and the 
delivery thereof to the said Gladys F. 
Vaughn, of the promissory note of even 
date herewith ... , it is understood and 
agreed . . . “That the said Gladys F. 
Vaughn does hereby release the said 
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George E. Vaughn from any and all 
claims which she has against the said 
George E. Vaughn, by reason of the 
above-mentioned loans, or otherwise.’ 

“*That the said George E. Vaughn does 
hereby agree that he will not contest or 
in any way hinder or delay the said pro- 
posed divorce action... .’ 

“The defendant contends that the trial 
court erred: in finding that the note was 
executed for valuable consideration and 
in finding that the release and the note 
were separable; in not finding the plain- 
tiffs income from 1951 to 1957 was com- 
munity property and, therefore, could not 
constitute valid consideration for the ex- 
ecution of the note; in finding that the 
execution and delivery of the note was 
the voluntary act of the defendant.” 

The appellate court denied the lack of 
consideration plea: “A written instrument 
is presumptive evidence of a considera- 
tion.” The trial court also found that the 
note was executed for valuable consid- 
eration. 

As to the proper subject of a loan, de- 
fendant further argued that the plaintiff's 
earnings were community property and 
that since defendant owned half of those 
earnings, they were not the proper sub- 
ject of a loan by the wife to the husband. 

However, the parties were not living 
together during this period, and the state 
statute reads: “The earnings and accumu- 
lations of the wife . . . , while she is living 
separate from her husband, are the sep- 
arate property of the wife.” 

Therefore, the court held that there 
was valuable consideration in that the 
wife’s property was not community prop- 
erty. Vaughn v. Vaughn, Supreme Court 
of Idaho, 428 P.2d 50 (1967), 85 B.L.J. 523. 


CONTRACTS 


§361. Construction. 
California (1967) The specially drafted 
provisions of the loan agreement control 


ee 


the recitals of the printed forms. Where 
written and printed provisions are in con- 
flict with one another, it is elemental that 
the written provisions control and to the 
degree that the form provisions are abso- 
lutely repugnant, they must be disre- 
garded. 

When appellants executed the original 
loan agreement and associated docu- 
ments, it must be presumed that they 
were aware that the express written terms 
thereof entitled the bank, in the event of 
their default, to exercise the take-out com- 
mitment on their behalf, apply the pro- 
ceeds to reduce their indebtedness, and 
hold them for any deficiency that might 
remain thereafter. American City Bank v. 
Zetlen, Court of Appeal, Second District, 
61 Cal. Rptr. 311, 85 B.L.J. 738. 


CREDIT BUREAUS 


§380.1. Credit cards. 


Bank Credit Cards and the Uniform 
Commercial Code by William B. Daven- 
port, 85 B.L.J. 941. 


§386. Conditional delivery. 
South Carolina (1967) Plaintiff sued on 
check; defendant claimed check was de- 
livered on a condition precedent which 
had not been met. Check was post-dated 
and given for balance due on purchase 
price of machinery which had been manu- 
factured for defendant by plaintiff. Check 
was not to be presented for payment 
until machinery had been tested and ac- 
cepted. Defendant informed plaintiff that 
machinery was unacceptable. Held that 
conditional delivery of a negotiable in- 
strument may be asserted as a defense 
in an action on the instrument between 
the original parties, clearly requiring sub- 
mission of the defense to the jury. Kramer 
Machine Co. v. Winnsboro Plywood Co., 
Supreme Court, 154 S.E.2d 685, 85 B.L.J. 
82. 
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§388. Proof of delivery. 

Colorado (1967) Plaintiff was the holder 
in due course of a cognovit promissory 
note and brought the action against the 
defendant, as maker of the note, to en- 
force payment of the balance. As an affir- 
mative defense it was alleged that the 
original payee was guilty of fraud in the 
procurement of the note. At the trial, 
evidence was offered by plaintiff to the 
effect that the defendant admitted that 
she had signed the note and delivered it 
to the payee named therein. The defen- 
dant offered no evidence, and was content 
to rely on the assertion that the plaintiff 
had failed to establish that she had signed 
the note. The court stated: “Suffice it to 
say that this contention is palpably un- 
tenable.” Mohr v. H. H. Hankins Finance 
Co., Supreme Court, 430 P.2d 85, 85 B.L.J. 
363. 


§389. Definition of deposit. 

Florida (1967) The simple deposit of 
money, check or draft in a commercial 
bank on account of the depositor, with- 
out being complicated by any other trans- 
action than that of depositing and with- 
drawing money, is a general deposit. 
However, when a draft is deposited with 
a bank for collection to be remitted, such 
deposit is special and right to the deposit 
remains in the depositor. The bank un- 
der such circumstances becomes bailee, 
trustee or agent for the depositor. Bank 
of West Orange v. Associates Discount 
Corp., District Court of Appeal, 197 So.2d 
858, 85 B.L.J. 81. 


§404. General deposits. 

Florida (1967) The simple deposit of 
money, check or draft in a commercial 
bank on account of the depositor, without 
being complicated by any other transac- 
tion than that of depositing and with- 
drawing money, is a general deposit. 
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However, when a draft is deposited with 
a bank for collection to be remitted, such 
deposit is special and right to the deposit 
remains in the depositor. The bank un- 
der such circumstances becomes bailee, 
trustee or agent for the depositor. Bank 
of West Orange v. Associates Discount 
Corp., District Court of Appeal, 197 So.2d 


858, 85 B.L.J. 81. 


§405. Special deposits. 

Florida (1967) The simple deposit of 
money, check or draft in a commercial 
bank on account of the depositor, with- 
out being complicated by any other 
transaction than that of depositing and 
withdrawing money, is a general deposit. 
However, when a draft is deposited with 
a bank for collection to be remitted, such 
deposit is special and right to the deposit 
remains in the depositor. The bank un- 
der such circumstances becomes bailee, 
trustee or agent for the depositor. Bank 
of West Orange v. Associates Discount 
Corp., District Court of Appeal, 197 So.2d 
858, 85 B.L.J. 81. 


§412. Deposits by corporate officials and 
other agents. 

California (1967) This California case in- 
volves the effect of a restrictive endorse- 
ment, the right of the bank to rely on the 
ostensible authority of the bookkeeper 
and the aspect of estoppel in delaying 
seven months to complain about the 
“wrong deposit. 

All these issues were narrow. The trial 
court held all the way for the bank; the 
Court of Appeals affirmed. 

The appellate court reasoned that: 1.) 
The bookkeeper had for years made many 
deposits for the boss, and the bank was 
reasonable in relying upon this continued 
authority to make deposits; 2.) The bank 
was not negligent in accepting her ex- 
planation and in accepting the item for 
deposit in the business account; 3.) The 
customer-depositor-boss was negligent in 
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not reporting an alleged error by the 
bank; in waiting seven months he was 
estopped from making noises. 

However, what if he had called up the 
day he received his bank statement? Sure- 
ly, no estoppel would hold against him. 
But, does that mean that the “lack of 
negligence” by the bank would necessar- 
ily look as good? What of the fact that 
the bank obviously felt that the book- 
keeper's authority was in question—other- 
wise, why call the boss? Did the bank 
have a “continued” duty to pursue this 
investigation the next day — before mak- 
ing a final commitment of the deposit? 
Cameron v. Security First National Bank, 
Court of Appeal, Second District, Califor- 
nia, 59 Cal. Rptr. 563, 85 B.L.J. 595. 


§424. Deposit by one person in name of 
another. 

Alabama (1967) What’s in a name? That 

savings account which bears X’s name 

belongs to X! 

The Alabama Supreme Court ruled that 
there is something in a name: there is a 
presumption that the person who deposits 
money, and whose credit it is entered on 
the books of the bank, is the owner of 
the fund. 

Clark claimed that his decedent sister's 
savings account, in her name, was really 
his money and that she was the “mere 
custodian of said funds as agent or sister 
or bailee or trustee” — or as you like it. 

At any rate, the court was not con- 
vinced that the money was the brother’s, 
regardless of the many possible reasons, 
all unsupported. His evidence “failed to 
overcome the presumption. In fact, it 
was less than convincing.” 

It would appear that a decision other- 
wise would place banks in quite a serious 
position as to deciding who is the owner 
of a savings account. Clark v. Clark, 
Supreme Court of Alabama, 199 So.2d 95 
(1967), 85 B.L.J. 445. 


§440. Deposits in two names — Ohio. 
Ohio (1967) Action to determine owner- 
ship of deposits of money in three joint 
and survivorship savings accounts. The 
fact that a bank account is carried in the 
names of two or more persons jointly with 
the right of survivorship is not always 
conclusive as to the ownership of the ac- 
count and evidence is admissible to show 
the true situation. When deposits were 
created, decedent depositor relied upon 
her daughter to assist her in her business 
affairs. There was no evidence of inten- 
tions on depositor’s part to create any 
personal interest in favor of daughter, 
who was only one of several children, 
other than the signature cards of which 
decedent depositor with her defective 
vision may have been completely un- 
aware. 

The logical inference from these facts 
was that the use of joint and survivorship 
accounts was merely a matter of con- 
venience for the daughter, since she was 
acting in a capacity similar to that of a 
fiduciary for the decedent. Burden of 
proof rested with survivor and conclu- 
sions of lower courts were proper in deny- 
ing claim of daughter. In Re Estate of 
Svab, Supreme Court, 11 Ohio St.2d 182, 
228 N.E.2d 609, 85 B.L.J. 263. 


§459. Deposits in two names—New York. 
New York (1967) Depositor opened joint 
account with her two sons. Depositor and 
one son died. Surviving son held to have 
full rights of survivorship in account. The 
fact that there were three, rather than 
two, joint tenants did not change the re- 
sult; nor was it affected by the death of 
one joint tenant. If, during the lifetime 
of the two surviving tenants, neither dis- 
poses of his joint interest, upon the death 
of one joint owner the last survivor be- 
comes the sole owner. The joint owner- 
ship of personal property is analogous to 
a joint estate in lands and, until termi- 
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nated by act of the parties, continues sub- 
ject to the right of sole survivorship in the 
survivor. Rushak v. Rushak, Supreme 
Court, Appellate Division, Fourth Dept., 
281 N.Y.S.2d 940. 85 B.L.J. 644. 


§468. Deposits in wrong name. 
Georgia (1968) The defendants, husband 
and wife, had a checking account “pay- 
able to either or the survivor.” Through 
error the bank made two deposits to the 
defendants’ account, which should have 
been made to the account of another de- 
‘positor. The defendants drew checks on 
their account to the extent that the funds 
erroneously deposited were converted to 
the defendants’ own use. The bank re- 
imbursed the depositor to whose account 
the depositor should have been credited 
and demanded of the defendants payment 
of the sum they withdraw from the er- 
roneous deposits; and the defendants re- 
fused to pay. 

Generally the deposit of money in a 
bank creates a relationship of debtor and 
creditor between the depositor and the 
bank. But this rule does not apply in this 
case to the money deposited for another 
account and erroneously credited by the 
bank to the defendants’ account. This is 
not a suit upon any contract between the 
bank and the defendants. It is a suit in 
quasi-contract for money had and re- 
ceived whereby the defendants had al- 
legedly enriched themselves. The fact 
that the two deposits were erroneously 
credited to the defendants’ joint account 
does not show that either or both of them 
received any money. 

There is no evidence as to who with- 
drew or received the money. Thus as to 
this question there remains a genuine is- 
sue on a material fact, and the trial court 
erred in granting the plaintiff's motion for 
summary judgment. E. J. Arnold, Jr. et 
al v. Citizens Bank of Americus, Court of 
Appeals, 160 S.E.2d 463, 85 B.L.J. 835. 


§469. Payment of deposit to wrong per- 


son. 

Nebraska (1967) Suit against Colorado 
Bank for permitting unauthorized with- 
drawal of funds. Held that plaintiff had 
failed to require forwarding defendant 
bank to restrict the right of withdrawal; 
that his testimony on that issue was 
“equivocal”; and that the “actions, impru- 
dence, and negligence of the plaintiff 
created the situation” that produced the 
loss. Winchell v. National Bank of Com- 
merce Trust and Savings Association, Su- 
preme Court, 152 N.W.2d, 85 B.L.J. 552. 


EMPLOYEES’ SAVINGS FUND 


§477. Liability of bank. 

U.S. District Court, New Jersey (1967) 
This action is brought by an association 
of employers against a labor organization, 
its business agent and a bank in the City 
of Newark, New Jersey, in which had 
been deposited monies paid by members 
of the plaintiff Association to the bank 
and credited to the respective Local mem- 
bers purportedly for vacation fund pur- 
poses. 

The association of employers and labor 
organization, under collective bargaining 
agreement, set up savings accounts in 
names of employees. Periodically, the em- 
ployer deposited a certain percentage of 
wages earned by an employee in respec- 
tive employee's savings account. Each 
employee acquired exclusive title to the 
amount of the remittance made by his 


employer to the bank for his account; and _ 


the right, title and interest of each em- 
ployer, the bank and the union. 

It followed, therefore, that the em- 
ployee’s right to the money credited to 
his account on the books of the bank was 
not limited. Any of the employees to 
whose credit stood deposits in the bank 
were at liberty to withdraw the amounts 
thereof, with or without the consent of 
the union. Newark Roofing Contractors 
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Association v. Composition Roofers, U.S. 
District Court, D. New Jersey, 270 F. 
Supp. 326, 85 B.L.J. 636. 


EXECUTORS, ADMINISTRATORS 
AND TRUSTEES 


§488. Removal of executor or adminis- 
trator. 

Louisiana (1968) Sale of a yacht by execu- 
trix without prior court approval did not 
constitute grounds for her removal. The 
heirs contended that price received was 
$2000 less than the value on the succes- 
sion’s descriptive list and thus she acted 
contrary to her fiduciary duty. The court 
was impressed because there was no at- 
tempt to conceal the sale nor to convert 
the proceeds to her own use. Succession 
of Ramp, Court of Appeal, Fourth Cir- 
cuit, 205 So.2d 86, 85 B.L.J. 1080. 


§499. Presentment and payment of 
claims. 

Missouri (1967) Funeral home is claiming 
costs for services rendered in regard to 
decedent’s funeral. Probate Court made 
an allowance for $1,000 and Circuit 
Court allowed $1250. On appeal claim- 
ant said the allowance of only $1250 was 
not based on any competent evidence. 
The court held that the claimant has the 
burden of proving reasonableness and, 
therefore, the trial court’s decision was 
correct since it had all the pertinent facts 
from which to make an allowance. Cal- 
vin F. Feutz Funeral Homé v. Estate of 
Werner, St. Louis Court of Appeals, 417 
S.W.2d 25, 85 B.L.J. 


New York (1968) A stay was sought pur- 
suant to Estates, Powers and Trusts Law 
which requires permission of the surro- 
gate before execution can be allowed 
against an estate. “Merely because an 
estate owns a part or all of the stock of 
a corporation, a creditor is not barred 


from proceeding to collection against the 


corporation. Grant v. Adler, Supreme 
Court, Appellate Division, First Depart- 
ment, 291 N.Y.S.2d 206, 85 B.L.J. 1079. 


§519. Sale of trust property. 

Louisiana (1968) Sale of a yacht by execu- 
trix without prior court approval did not 
constitute grounds for her removal. The 
heirs contended that price received was 
$2000 less than the value on the succes- 
sion’s descriptive list and thus she acted 
contrary to her fiduciary duty. The court 
was impressed because there was no at- 
tempt to conceal the sale nor to convert 
the proceeds to her own use. Succession 
of Ramp, Court of Appeal, Fourth Cir- 
cuit, 205 So.2d 86, 85 B.L.J. 1080. 


FEDERAL DEPOSIT 
INSURANCE CORPORATION 


§538.1. F.D.1.C. as receiver of closed 
bank. 

U.S. Court of Appeals, 9th Cir. (1967) 
Three partners had two businesses, “Har- 
veys Kitchen” and “Bunnys Waffle 
Shops.” Two accounts were maintained 
under each business name in the San 
Francisco National Bank. On the day the 
bank failed, the “Harvey” accounts con- 
tained more than $16,000 and the “Bunny” 
accounts over $15,000. At that time, the 
Federal Deposit Insurance Corporation 
insurance limit per “insured deposit” was 
$10,000. The FDIC ruled that the three 
partners, with their four accounts, were 
entitled to recover a total amount of 
$10,000. 

The partners sued. They claimed they 
were due an additional $10,000 because 
each business was entitled to a separately 
insured account. 

No, said the court. It held that where 
the same partners operated two businesses 
under different trade names and each 
business had an account in a bank that 
failed, the accounts must be aggregated. 
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This limited recovery to $10,000. 

According to the statutes, the court 
noted, “in determining the amount due to 
any depositor, there shall be added to- 
gether all deposits in the bank maintained 
in the same capacity and the same right 
for his benefit either in his own name or 
in the name of others. . . .” Since, the 
court pointed out, the underlying purpose 
of the law was to prevent one depositor 
from receiving more federal insurance 
protection than his fellow depositors by 
creating separate accounts in an insured 
bank, all the deposits must be added to- 
gether. 

Though this case was decided under 
regulations and law in effect prior to the 
changes in 1967, it seems clear that they 
reflect the same approach under the new 
insurance rules issued by the FDIC. 
Bulasky v. Federal Deposit Insurance 
Corporation, United States Court of Ap- 
peals, Ninth Circuit, 383 F.2d 382, 85 
B.L.J. 725. 


Depositor’s duty to examine re- 
turned vouchers and report irregu- 
larities to bank — Depositor’s duty 
to give notice upon discovering 
forged indorsement. 

Iowa (1967) Decedent opened a savings 
account in joint names of Frank or Lena 
Stamets on the signature card and pass- 
book. Held that decedent's deposit and 
signature card constituted a contract be- 
tween him and the bank which created 
a joint tenancy in the account with Lena 
even though she furnished none of the 
funds deposited nor did she sign the sig- 
nature card. In Re Estate of Stamets, Su- 
preme Court, 148 S.W.2d 468, 85 B.L.]J. 
174. 

Kansas (1967) Can a mother open a joint 
tenancy bank savings account with her 
son who does not have full knowledge 
and understanding of the legal conse- 


§578. 


quences so that there is the right of sur- 
vivorship in the son when she dies? 

The Supreme Court of Kansas held that 
such an account was a survivorship ac- 
count. 

Rachel Smith had opened a joint ac- 
count with Floyd, her son, by closing her 
individual savings account. The bank had 
explained to her the legal results, but had 
not done so with her son, who signed the 
signature card some time after the joint 
account had been opened. 

The appellate court reversed the lower 
court’s ruling that the evidence was in- 
sufficient to establish a clear intent on 
decedent's part to create a joint tenancy. 
It held that the intention of the grantor 
was clearly indicated by use of the 
“magic” words commonly regarded by 
Kansas court decisions as creating a joint 
tenancy. The fact that the son had not 
appeared with her when the account was 
opened was “of no real consequence.” 

Floyd was a third party donee bene- 
ficiary. The contract was obviously bene- 
ficial to him and his “acceptance thereof 
may be presumed.” Even his signature 
was of no worth: it “added nothing to the 
validity or enforceability of the contract.” 
The signature card signed by the grantor 
Rachel created a contract between the 
depositor and the bank which resulted 
in a joint tenancy savings account with 
the right of survivorship in her son Floyd. 

The thrust of the decision is that the 
court will enforce the joint account in a 
situation where the grantor of the account 
is fully aware of what is being created. 
The intent of the grantor is basic. In Re 
Estate of Smith, Supreme Court of Kan- 
sas, 427 P.2d 443 (1967), 85 B.L.J. 238. 
§581. Drawee bank paying on forged 
indorsement held liable to true 
owner — Collecting bank held li- 
able. 

California (1967) Does a joint payee of a 
check have a cause of action against a 
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collecting bank which has paid a check 
made payable to joint payees bearing an 
indorsement effected by one joint payee 
signing his own name and forging that of 
his joint payee? 

The Court held yes under both the 
N.LL. and the California Commercial 
Code. Harry H. White Lumber Co. v. 
Crocker-Citizens National Bank, Court of 
Appeal, Second District, 61 Cal. Rptr. 381, 
85 B.L.J. 739. 


§584. Drawee bank paying on forged 
indorsement held liable to true 


owner — Where forgery by em- 

ployee or agent of true owner. 
U.S. District Court, North Dakota (1967) 
A district manager of Massey-Ferguson 
began to deposit company checks to his 
personal account maintained with the 
Fargo National Bank. No inquiry was 
made by the Bank to determine whether 
Massey-Ferguson had authorized the 
manager to indorse the check and to cash 
or to deposit the proceeds in his own 
personal account. 

This method was used by the manager 
in handling the checks in issue and in 
diverting the proceeds to his own use 
from December, 1961 until January, 1965. 

The Bank first became aware of these 
activities early in 1965 when an alert 
teller questioned the manager's authority 
to cash or deposit a check made payable 
to Massey-Ferguson. The teller was in- 
formed by the company that he lacked 
such authority. A total of $60,814 had 
been diverted. Demand was made upon 
the Bank for reimbursement. The Bank 
refused. 

The court held for the payee corpora- 
tion. A bank which acts upon the indorse- 
ment of negotiable paper must ascertain 
the genuineness of the indorsement at its 
peril. It is negligence for a bank to fail 
to act diligently in determining the 
genuineness of all signatures and the 
identity of its customers. The bank cannot 


claim apparent authority nor estoppel. It 
cannot establish a custom and confer ap- 
parent authority upon an unauthorized 
agent by recognizing the agent’s acts over 
a period of time and then relying upon 
this custom as conferring apparent au- 
thority, in the absence of knowledge of 
the custom by the corporation payee. The 
court concluded: “The bank cannot rely 
on its own negligence of which the cor- 
poration was unaware as a basis for es- 
toppel against the corporation.” 

Here is a vivid and expensive lesson of 
proper teller training. Had the first — 
as well as the last — teller been doing his/ 
her job properly, the bank would not be 
$60,000 sadder — this in addition to legal, 
administrative and executive expenses. 
Surely the same amount would train a 
hundred tellers quite adequately. Massey- 
Ferguson, Inc. v. Fargo National Bank, 
270 F.Supp. 227, 85 B.L.J. 731. 


§597. Criminal prosecutions. 

Indiana (1967) Uttering is the offering of 
a forged instrument, knowing it to be 
such, with a representation that it is genu- 
ine, and with intent to defraud. The 
charge of uttering a false or forged instru- 
ment is sustained by proof of an uttering. 
It is not necessary to prove that the de- 
fendant forged the instrument. There was 
ample evidence to sustain verdict of 
guilty. Jackson v. State, Supreme Court, 
228 N.E.2d 3, 85 B.L.J. 458. 


§598. Instrument obtained by fraud. 


Missouri (1967) Defendant borrower was 
charged with fraud in obtaining a loan. 
Condition precedent to granting of loan 
was that defendant obtain wife's signature 
on note in addition to his own. Plaintiff 
furnished papers to borrower who took 
them home; borrower returned papers 
purportedly bearing wife's signature. In 
truth, signature of wife was not genuine, 
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but a forgery, thereby wrongfully induc- 
ing plaintiff to loan money to him. Held 
that defendant had knowledge of the 
falsity of his representation and that all 
necessary elements of actionable fraud 
had been established. Universal C.LT. 
Credit Corporation v. Tatro, Kansas City 
Court of Appeals, 416 S.W.2d 696, 85 
B.L.J. 552. 


GUARANTY 


§612. Guaranty in general. 
New York (1967) Guaranty signed by de- 
fendant had following provision: 

“This instrument contains the entire 
agreement between the parties, who 
have made no representations, warran- 
ties or promises other than those con- 
tained herein. No change, modification, 
waiver or discharge of any of the obli- 
gations of the Guarantor hereunder 
shall be effective unless in writing 
signed by the Bank.” 

The written guaranty, as signed and 
delivered by the defendant, was complete 
in every respect with only the name of 
the principal obligor and the date of the 
instrument to be inserted. Under the cir- 
cumstances, the parol evidence rule and 
public policy considerations preclude de- 
fendant from establishing the alleged de- 
fense that he signed and delivered the 
guaranty pursuant to a prior or contem- 
poraneous oral promise by an officer of 
the plaintiff bank that said officer would 
“fill in” the “blank guaranty . . . to provide 
for a guarantee solely” on the original 
note and that on a renewal thereof “[de- 
fendant’s] guaranty would expire.” Mea- 
dow Brook National Bank v. Lehmann, 
Supreme Court, 279 N.Y.S.2d 453, 85 
B.L.J. 82. 


§620. Release of guarantor. 

U.S. Court of Appeals, 5th Circuit (1967) 
Action against executor of guarantor on 
guaranty of notes. The issue was whether 
the guarantor’s executor was released 
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from liability on the guaranty by the re- 
newal of promissory notes after the 
creditor had knowledge of the guarantor’s 
death. The giving of renewal notes, pay- 
able on demand, did not extend the time 
of payment nor change the amount or 
character of the indebtedness which was 
guaranteed by the guarantor at the time 
of his death. Therefore, the estate of the 
guarantor remains liable for the indebted- 
ness of the borrower to the bank to the 
extent of the guaranty. Leeds v. Whitney 
National Bank of New Orleans, 374 F.2d 
500, 85 B.L.J. 551. 


§683. Capacity in which party signing is 
liable — Guarantor. 
New York (1967) In this case the president 
of the corporation made a note on behalf 
of the corporation. He also personally in- 
dorsed the note. The issue was whether 
he was personally discharged from li- 
ability when the payee and the corporate 
maker — through him as president —ex- 
tended the maker’s time to pay the note. 

The Uniform Commercial Code pro- 
vides: 

“§ 3-306. Impairment of Recourse or of 
Collateral 

(1) The holder discharges any party to 
the instrument to the extent that with- 
out such party’s consent the holder 
(a) without express reservation of rights 
releases or agrees not to sue any person 
against whom the party has to the 
knowledge of the holder a right of re- 
course or agrees to suspend the right to 
enforce against such person the instru- 
ment or collateral or otherwise dis- 
charges such person... .” 

The ansver depends upon the interpre- 
tation of the meaning of the term “con- 
sent.” Although the Code does not ex- 
plicitly define the term, the court decided 
that the president had consented to the 
extension and was therefore not person- 
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ally discharged. 

The court applied the Official Code 
Comments and a number of pre-Code de- 
cisions in reaching its ruling. It stated 
that the president “applied for, negoti- 
ated, signed in his corporate capacity and 
received the agreements extending the 
time for payment.” 

Although knowledge by itself is not 
sufficient to prevent his personal dis- 
charge, the conduct of the indorser-presi- 
dent, “under the special circumstances 
here presented, constituted consent. Lon- 
don Leasing Corp. v. Interfina, Inc., New 
York, Supreme Court, Special Term, 
Queens County, 279 N.Y.S.2d 209 (1967), 


85 B.L.J. 258. 
§691. Release of indorser — Effect of ex- 
tension of time. 
New York (1967) In this case the presi- 
dent of the corporation made a note on 
behalf of the corporation. He also person- 
ally indorsed the note. The issue was 
whether he was personally discharged 
from liability when the payee and the 
corporate maker — through him as presi- 
dent — extended the maker's time to pay 
the note. 
The Uniform Commercial Code pro- 
vides: 
“§ 3-306. Impairment of Recourse or of 
Collateral 
(1) The holder discharges any party to 
the instrument to the extent that with- 
out such party’s consent the holder 
(a) without express reservation of rights 
releases or agrees not to sue any person 
against whom the party has to the 
knowledge of the holder a right of re- 
course or agrees to suspend the right 
to enforce against such person the in- 
strument or collateral or otherwise dis- 
charges such person. . . .” (Emphasis 
supplied.) 
The answer depends upon the inter- 
pretation of the meaning of the term 
“consent.” Although the Code does not 


explicitly define the term, the court de- 
cided that the president has consented 
to the extension and was therefore not 
personally discharged. 

The court applied the Official Code 
Comments and a number of pre-Code de- 
cisions in reaching its ruling. It stated 
that the president “applied for, negoti- 
ated, signed in his corporate capacity and 
received the agreements extending the 
time for payment.” 

Although knowledge by itself is not suf- 
ficient to prevent his personal discharge, 
the conduct of the indorser-president, 
“under the special circumstances here 
presented, constituted consent.” London 
Leasing Corp. v. Interfina, Inc., New York, 
Supreme Court, Special Term, Queens 
County, 279 N.Y.S.2d 209 (1967), 85 


B.L.J. 258. 
§699. Restrictive indorsements— Indorse- 
ment for deposit. 

California (1967) This California case in- 
volves the effect of a restrictive endorse- 
ment, the right of the bank to rely on 
the ostensible authority of the bookkeeper 
and the aspect of estoppel in delaying 
seven months to complain about the 
“wrong deposit. 

All these issues were narrow. The trial 
court held all the way for the bank; the 
Court of Appeals affirmed. The appellate 
court reasoned that: 

1. The bookkeeper had for years made 

many deposits for the boss, and the 

bank was reasonable in relying upon 
this continued authority to make de- 
posits, 

2. The bank was not negligent in ac- 

cepting her explanation and in accept- 

ing the item for deposit in the business 
account. 

3. The customer-depositor-boss was 

negligent in not reporting an alleged 

error by the bank; in waiting seven 
months he was estopped from making 


noises. 
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However, what if he had called up the 
day he received his bank statement? 
Surely, no estoppel would hold against 
him. But, does that mean that the “lack 
of negligence” by the bank would neces- 
sarily look as good? What of the fact 
that the bank obviously felt that the 
bookkeeper’s authority was in question — 
otherwise, why call the boss? Did the 
bank have a “continued” duty to pursue 
this investigation the next day — before 
making a final commitment of the de- 
posit? Cameron v. Security First National 
’ Bank, Court of Appeal, Second District, 
California, 59 Cal. Rptr. 563, 85 B.L.J. 
595. 


§712. Liability on policies in general. 
Directors and Officers Liability Insurance 
by David M. Mace, 85 B.L.J. 39. 

§722. Fidelity bonds— Where surety is 
not liable. 

U.S. District Court, (1967) Individuals 
cannot establish and operate a banking 
institution “to line their own pockets.” So 
held a U.S. District Court. 

The Phoenix Savings and Loan sought 
to recover from Aetna Casualty for losses 
sustained by Phoenix through numerous 
dishonest and fraudulent acts of persons 
alleged to have been covered by a Sav- 
ings and Loan Blanket Bond. 

The kicker in this case was the plaintiff 
itself admitted that the losses were caused 
by numerous fraudulent transactions en- 
gaged in by its own officers, directors and 
employees. 

Plaintiff alleged that “the exploitation 
of Phoenix by its officers and employees 
was carried on through [other] corpora- 
tions dominated by them. In this way the 
‘insiders’ were able to siphon off profits 
to their own use, diverting them from the 
corporation and also to hide certain of 
their operations. . . .” 
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Aetna moved for summary judgment 
claiming that the facts admitted by 
Phoenix established Aetna’s affirmative 
defenses as a matter of law. 

The court granted the defendant's mo- 
tion. It concluded that as a matter of law 
the corporation (Phoenix) did have 
knowledge of the fraudulent transactions. 
Since the bond bore an exclusion ter- 
minating the bond “immediately upon 
discovery” by the insured of any fraudu- 
lent act, and since the corporation was 
deemed to have such knowledge before 
the bond had been issued, the bond was 
never even effective. 

The court then went on to cite prece- 
dent for holding that since a corporation 
is able to act only through its agents, 
“knowledge of a corporation” must mean 
knowledge of its agents. It held: 

“The conclusion cannot be avoided that 
those who actually controlled the corpora- 
tion in its day-to-day activities had full 
knowledge of the nature of each of the 
questioned transactions, and that knowl- 
edge must be imputed to the corpora- 
tion.” 

Such a case of “protracted looting” was 
not to be allowed to escape the legal ar- 
guments of the court. 

In summation, the court ruled: 

“In conclusion, where individuals have 
organized a corporation to line their own 
pockets, and where they control substan- 
tially all of the activities of the corpora- 
tion, their knowledge of the fraudulent 
nature of each and every questioned 
transaction must be imputed to the cor- 
poration. Since the first of these transac- 
tions took place before the bonds became 
effective, the failure to disclose the trans- 
actions to the surety operated to dis- 
charge the surety from any liability for 
the fraudulent transactions.” Phoenix Sav- 
ings & Loan Inc. v. Aetna Casualty & 
Surety Co., 266 F.Supp. 465 (1967), 85 
B.L.J. 246. 

U.S. Court of Appeals, 4th Cir. (1967) The 
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Phoenix Savings and Loan had sought to 
recover from Aetna Casualty for losses 
sustained by Phoenix through numerous 
dishonest and fraudulent acts of persons 
alleged to have been covered by a Sav- 
ings and Loan Blanket Bond. 

Aetna moved in the lower court for 
summary judgment claiming that the ex- 
ploitation of Phoenix was carried on by 
its officers and employees. The court 
granted the defendant’s motion. It con- 
cluded that as a matter of law the cor- 
poration (Phoenix) did have knowledge 
of the fraudulent transactions. 

The judge cited precedent for holding 
that “Knowledge of a corporation” must 
mean knowledge of its agents. He stated: 
“The conclusion cannot be avoided that 
those who actually controlled the corpora- 
tion in its day-to-day activities had full 
knowledge of the nature of each of the 
questioned transactions, and that the 
knowledge must be imputed to the cor- 
poration.” 

On appeal, the Fourth Circuit Court 
reversed on the issue of whether there 
were genuine issues of fact. Judge 
Simons ruled that: “A careful review of 
the record which was before the court 
below convinces that Aetna had failed to 
carry its burden to establish clearly and 
without controversy its affirmative de- 
fenses sufficiently to be entitled to sum- 
mary judgment.” 

The court went on to distinguish two 
of the cases used in the lower court, 
stating: “The factual situations in the two 
foregoing cases where actual corporate 
control of the wrongdoers was clearly 
present are different from the case before 
us in that the record here does not dem- 
onstrate clearly such corporate control by 
the malefactors.” 

On a motion, then, the case was re- 
versed. There was no judgment on the 
merits: “In reversing we do not intimate 
any opinion as to the merits of the case. 
We are merely saying that we do not 


agree with the court below that summary 
judgment is a proper method to dispose 
of the complex issues of this controversy.” 

Because of the “Complex issues” plus 
the losses ($630,000) involved, this case 
bears watching. Phoenix Savings & Loan, 
Inc. v. Aetna Casualty & Surety Co., 381 
F.2d 245, 85 B.L.J. 504. 


§727. Fidelity bonds — Where surety is 
liable. 

U.S. Court of Appeals, 9th Circuit (1967) 
Action by bank to recover on claim under 
“Bankers Blanket Bond, Standard Form 
No. 24.” Bond excluded “any loss af- 
fected directly or indirectly by means of 
forgery.” Held that bank’s loss on cash- 
ier's check was covered as a loss through 
false pretenses and also under insuring 
clause as a loss due to the bank’s having 
acted upon a written instrument which 
proved to have been counterfeited. United 
Pacific Insurance Co. v. Idaho First Na- 
tional Bank, 378 F.2d 62, 85 B.L.J. 458. 


§753. Time when interest starts to run. 


New York (1967) Action on check. In- 
terest runs from the date of failure to pay 
on the presentment for payment. Since 
this date was not ascertainable from the 
record, the appellate court adopted the 
date of issuance. Cashnyl Co. v. McLean 
Trucking Co., Supreme Court, 280 N.Y.S. 
2d 342, 85 B.L.J. 81. 


§759. Investments. 


SBIC’S: The New Breed by Scott Hodes 
and William G. Seils, 85 B.L.J. 488. 


U.S. Supreme Court (1967) Does it make 
a difference if one makes a savings de- 
posit in a savings bank or in a savings and 
loan institution? Will a deposit in a sav- 
ings and loan association be called an in- 
vestment or security because it is named 
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a “share”? If it is an investment or se- 
curity will it be subjected to the Securities 
Exchange Act provisions? 

The Circuit Court of Appeals held that 
such deposits were not securities under 
the definition of the S.E.C. Act. (See 
B.L.J., July, 1967, p. 620.) 

The U.S. Supreme Court reversed the 
2 to 1 Court of Appeals decision. 

The City Savings Association, an Illi- 
nois savings and loan association, was in 
the process of voluntary liquidation. The 
Association was in the custody of the de- 
fendant, Joseph E. Knight, Director of 
Financial Institutions of the State of Il- 
linois. 

The complaint alleged that in making 
their deposits the plaintiffs relied on false 
and misleading solicitations mailed to 
them in violation of the S.E.C. Act of 
1934, which rendered their purchases 
void under § 29(b) of the act, entitling 
them to rescind their investments and to 
recover the amount of their investments 
plus interest. 

The defendants moved to dismiss the 
complaint for lack of jurisdiction because 
the subjects of the action — withdrawable 
capital accounts in a state-chartered sav- 
ings and loan association — were not “se- 
curities” within the meaning of the Act. 
The motions were denied in the lower 
court. 

Circuit Judge Cummings disagreed and 
wrote a strong dissenting opinion. He 
also reviewed the history of the Act and 
reached an opposite conclusion: that 
“when Congress wished to exclude sav- 
ings and loan accounts, it knew how to 
do so. It has never chosen to exclude 
them from the antifraud provisions of the 
1934 Act.” 

He further disagreed with the majority 
on the issue of the definition of a security. 
Judge Cummings argued that the “share- 
holders . . . invested their money in a 


common enterprise and were led to expect 
profits from the efforts of others, viz., the 
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management.” 

Moreover, at least two U.S. Supreme 
Court decisions have held that the pro- 
visions of the Act “must be liberally con- 
strued in view of their remedial purpose.” 
He cited further cases holding that with- 
drawable shares were held to be securi- 
ties. Another distinction he made was 
between a “bank” and a “savings and loan 
association,” claiming that “such associa- 
tions are not banks.” 

In the prior B.L.J. write-up, we stated: 
“The arguments advanced by the dissent- 
ing Judge are indeed cogent.” 

The U.S. Supreme Court bought the 
dissent. Chief Justice Warren wrote: “We 
agree fully with the following observa- 
tions made by Judge Cummings in his 
dissent below: “The investors in City 
Savings were less able to protect them- 
selves than the purchasers of orange 
groves in Howey. These [petitioners] 
had to rely completely on City Savings’ 
management to choose suitable properties 
on which to make mortgage loans. . . . 
The members of City Savings were widely 
scattered. Many of them probably in- 
vested their money in City Savings on the 
ground that their money would be safer 
than in stocks. . . . Because savings and 
loan associations are constantly seeking 
investors through advertising . . . the 
SEC’s present tender of its expert services 
should be especially beneficial to would- 
be savings and loan investors as a shield 
against unscrupulous or unqualified pro- 
moters.’” 

Moreover, he added: “We view the 
Court of Appeals’ conclusion that the 
petitioners’ withdrawable capital shares 
are not securities as a product of mis- 
placed emphasis.” Tcherepnin v. Knight, 
U.S. Supreme Court, 88 S.Ct. 548 (1967), 
85 B.L.J. 431. 


8761. Joint notes. 
Washington (1967) Husband and wife 
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while residents of South Dakota signed 
promissory note whereby they made a 
promise to pay “jointly and severally” the 
sum of $816. Held that both were jointly 
and severally liable for the entire debt. 
All the property which they owned in 
South Dakota, including the wages of 
either, could be reached to satisfy a judg- 
ment on the note. Household Finance 
Corp. of Sioux Falls v. Smith, Supreme 
Court, 423 P.2d 621, 85 B.L.!. 173. 


§766. Letters of credit. 


New York (1967) Clause XV of a contract 
between plaintiff and Exhibitions de 
France Inc. (hereafter called “Exhibi- 
tions”), under which plaintiff engaged to 
construct a building at the New York City 
World's Fair, provided for termination of 
plaintiffs performance of the contract 
under certain circumstances. 

Exhibitions arranged for the issuance of 
a letter of credit in favor of the plaintiff. 
Defendant bank issued an irrevocable 
letter of credit in favor of plaintiff making 
available the sum of $2,030,000 in ac- 
cordance with a schedule and certain 
terms. 

The letter of credit provided in its 
paragraph 6 that it would be terminated 
and cancelled if, at least 10 days prior to 
any availability date, the bank received 
an affidavit to the effect that one or more 
of the events described in clause XV 
(Owner’s Right to Terminate the Con- 
tract) of the contract between Exhibitions 
and plaintiff had occurred. The bank re- 
ceived an affidavit stating, in conclusory 
form, that “One or more of the events 
described in clause XV .. . have oc- 
curred.” 

The rule of law is clear on the pay- 
ment of a letter of credit: An issuing 
bank is required to pay or is exonerated 
from paying on a letter of credit accord- 
ing to whether the documents presented 


to it conform to what is required by the 
letter. 

Furthermore, held the highest court of 
New York, “Inherent in the reasoning of 
the Appellate Division is the principle 
that the documents themselves which are 
before the issuing bank must be sufficient, 
on their face, to authorize the action 
taken by the bank. That these papers 
shall be in order is all the more necessary 
in view of the drastic consequences to the 
plaintiff resulting from the bank’s can- 
celling the credit. 

“It is not reasonable to interpret para- 
graph 6 of the letter of credit in a man- 
ner which permits cancellation by means 
of an affidavit so unspecific that the al- 
leged default is kept secret and the bene- 
ficiary rendered powerless to cure.” Fair 
Pavilions, Inc. v. First National City Bank, 
Court of Appeals of New York, 227 N.E. 
2d 839, 85 B.L.J. 904. 


§767. Letters of credit — Bank's refusal 


to pay. 

U.S. District Court, Massachusetts (1967) 
Action by Spanish banking corporation 
against Boston bank based upon irrevo- 
cable letters of credit issued by Boston 
bank at request of defendant's customer. 
Held that since letters of credit required 
inspection certificate certifying “that the 
goods are in conformity with the order,” 
and the certificate merely read that the 
goods were “conforming to the conditions 
on the Order-Stock Sheets,” the certificate 
was not the unqualified certificate re- 
quired by the letter of credit and defen- 
dant bank was justified in its refusal to 
accept it. Banco Espanol de Credito v. 
State Street Bank and Trust Co., 266 F. 
Supp. 106, 85 B.L.J. 738. 


§769. Letters of recommendation. 

New York (1967) In this case the presi- 
dent of the corporation made a note on 
behalf of the corporation. He also per- 
sonally indorsed the note. The issue was 


XXX THE BANKING LAW JOURNAL 


whether he was personally discharged 
from liability when the payee and the 
corporate maker — through him as presi- 
dent — extended the maker’s time to pay 
the note, 

The Uniform Commercial Code pro- 
vides: 

“$3-306. Impairment of Recourse or of 
Collateral 

(1) The holder discharges any party to 
the instrument to the extent that with- 
out such party’s consent the holder 
(a) without express reservation of rights 
releases or agrees not to sue any person 
against whom the party has to the 
knowledge of the holder a right of re- 
course or agrees to suspend the right 
to enforce against such person the in- 
strument or collateral or otherwise dis- 
charges such person. . . .” (Emphasis 
supplied.) 

The answer depends upon the interpre- 
tation of the meaning of the term “con- 
sent.” Although the Code does not ex- 
plicitly define the term, the court decided 
that the president had consented to the 
extension and was therefore not person- 
ally discharged. 

The court applied the Official Code 
Comments and a number of pre-Code 
decisions in reaching its ruling. It stated 
that the president “applied for, negoti- 
ated, signed in his corporate capacity and 
received the agreements extending the 
time for payment.” 

Although knowledge by itself is not 
sufficient to prevent his personal dis- 
charge, the conduct of the indorser-presi- 
dent, “under the special circumstances 
here presented, constituted consent.” Lon- 
don Leasing Corp. v. Interfina, Inc., New 
York Supreme Court, Special Term, 
Queens County, 279 N.Y.S.2d 209 (1967), 
85 B.L.J. 258. 


§770. Libel and slander. 
Ohio (1967) If a collecting bank is not 


certain of an indorsement made by one 
not the payee, is it permitted to write on 
the check sent for collection “pay only 
if payee’s endorsement appears genuine,” 
or will it have to pay damages for libel? 

Klotz claimed he was libeled when a 
Toledo bank. wrote the statement “pay 
only if payee’s endorsement appears gen- 
uine” on an instrument he deposited for 
collection with the Toledo bank. The 
item was drawn on a Los Angeles banking 
institution. His indorsement was made 
after the payee’s indorsement. 

He alleged that these words impugned 
his honesty and ascribed to him a feloni- 
ous and criminal personality and brought 
him into disrepute both in Toledo and in 
Los Angeles. 

The trial court sought to have plaintiff 
amend his petition and set forth the 
identity of the payee as an indorser. The 
plaintiff failed to plead further and the 
court dismissed the action. 

The appellate court affirmed, stating 
that his allegations of libel were not rea- 
sonable in that “no such interpretations 
could be reasonably ascribed to the use 
of such words as used on defendant's col- 
lection request.” 

Moreover, the possession of an order 
for payment as an agent gave the bank 
the right, when in doubt, to seek verifica- 
tion of the genuiness of all indorsers. 
Klotz v. First National Bank of Toledo, 
Court of Appeals of Ohio, 226 N.E.2d 
804, 85 B.L.J. 322. 


LIEN AND SET-OFF 


§771. Lien and set-off in general. 

Florida (1967) A lawyer, Carroll Bright, 
opened five savings accounts at the Home 
Federal Savings and Loan Association for 
$10,000 each. The source of the funds 
was a cashier’s check for $75,000 issued 
to Mary E. Emile by a Miami bank which 
bore her indorsement in blank. The ac- 
counts were established under the name, 
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“Carroll D. Bright, Trustee.” However, 
no data concerning the trust or the bene- 
ficiary was given or requested. The re- 
maining $25,000 was paid to Bright in 
cash 


Later, Bright had the Savings and Loan 
change the accounts into joint trustee ac- 
counts between himself and John Bond, 
his law partner. Another account was 
also opened in the names of Bright and 
Bond as trustees for $59,000. 

Bright then requested savings account 
loans from Home Federal totalling 
$40,047, pledging three of the savings ac- 
counts as security. Bond notified the bank 
not to permit withdrawals from the ac- 
counts without the signatures of both 
holders. He also submitted a letter of 
Bright's, authorizing the Association to 
disburse all net amounts on deposit to 
Bond as trustee and Mary Emile as bene- 
ficiary. 

After this, Bond and Emile transferred 
the funds in the unpledged accounts to 
their new name. They also tried to with- 
draw the funds from the pledged ac- 
counts. Home Federal refused to allow 
this, later using the funds to satisfy 
Bright’s indebtedness. Emile and Bond 
sued to recover this money. 

The court indicated that the loans made 
on the security of the trust accounts were 
made to Bright in his individual capacity: 
' “The question for determination is 
whether Home Federal had the right to 
apply funds on deposit in an account 
styled “Trustee’ deposited in a debtor’s 
name on a debtor's obligation.” 

After stating this issue, the court said 
that when a bank has knowledge that 
the funds in the account of one of the de- 
positors are trust funds, or if it has 
knowledge of enough facts to charge it 
with notice, it may not seize or retain the 
funds held in trust in order to offset the 
debt of a depositor. 

In this particular case, the court ruled 
that the Association either had knowledge 


that the funds in the account of Bright 
were trust funds, or that it had knowledge 
of enough facts to charge it with notice 
that the funds belonged to a third party. 
Therefore, the bank was not allowed to 
take such funds to offset the debt of its 
debtor. Emile v. Bright, District Court 
of Appeals of Florida, 4th Dist., 203 So. 
2d 328, 85 B.L.J. 923. 


§812. Set-off against insolvent bank — 
Depositor’s right of set-off. 

U.S. Court of Appeals, 9th Cir. (1967) 
This is an appeal from summary judgment 
in favor of appellees, Mademoiselle of 
California (hereinafter Mademoiselle) and 
Union Bank (hereinafter Union). Appel- 
lant, as receiver of San Francisco National 
Bank (hereinafter SFNB), brought this 
declaratory judgment action to determine: 
(1) whether Mademoiselle was entitled to 
set off its deposit in account with SFNB 
against a note due SFNB, and if so, (2) 
whether Union, as holder of 80 per cent 
participation interest in that note, was 
entitled to a preferred claim for 80 per 
cent of the set-off. 

The U.S. Court of Appeals affirmed as 
to Mademoiselle and reversed as to Union. 

As assignee of part of the claim, Union 
took it subject to any counterclaims and 
defenses against it. Therefore, the assign- 
ment did not operate to defeat the mak- 
er’s claims against the assignor, especially 
since Mademoiselle had not been notified 
of the assignment and continued to make 
its payments on the note directly to 
SFNB, and since SFNB retained posses- 
sion of the note.’ So far as Mademoiselle 
was concerned, the note was due solely 
to SFNB, and the unannounced transfer 
of an interest or sale of a participation 
certificate in the note should not dilute 
the uninformed depositor’s ordinary right 
to set-off. 

Union sought to establish a preferred 
claim against the assets of SFNB for 80 
per cent of the set-off allowed Mademoi- 
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selle. There were no preferences, as such, 
provided for in the statute itself. 

The court held: “If Mademoiselle had 
made a specific payment on the note, in 
the amount now claimed by Union, this 
case would come within that rule. The 
difficulty is that there was such payment 
coming in to SFNB or to the receiver, but 
only as to setting-off against the indebted- 
ness of previously established credits. 
Such a set-off is insufficient to establish 
a fund which Union can claim as its own.” 
Federal Deposit Insurance Corporation v. 
Mademoiselle of California et al., U.S. 
Court of Appeals, Ninth Circuit, 379 F.2d 
660, 85 B.L.J. 797. 


$820. Rights of assignee of deposit. 
U.S. Court of Appeals, 9th Cir. (1967) 
This is an appeal from summary judg- 
ment in favor of appellees, Mademoiselle 
of California (hereinafter Mademoiselle) 
and Union Bank (hereinafter Union). Ap- 
pellant, as receiver of San Francisco Na- 
tional Bank (hereinafter SFNB), brought 
this declaratory judgment action to de- 
termine: (1) whether Mademoiselle was 
entitled to set off its deposit in account 
with SFNB against a note due SFNB, and 
if so, (2) whether Union, as holder of 80 
per cent participation interest in that 
note, was entitled to a preferred claim 
for 80 per cent of the set-off. 

The U.S. Court of Appeals affirmed as 
' to Mademoiselle and reversed as to 
Union. 

As assignee of part of the claim, Union 
took it subject to any counterclaims and 
defenses against it. Therefore, the assign- 
ment did not operate to defeat the mak- 
er's claims against the assignor, especially 
since Mademoiselle had not been notified 
of the assignment and continued to make 
its payments on the note directly to 
SFNB, and since SFNB retained posses- 
sion of the note. So far as Mademoiselle 
was concerned, the note was due solely 
to SFNB, and the unannounced transfer 
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of an interest or sale of a participation 
certificate in the note should not dilute 
the uninformed depositor’s ordinary right 
to set-off. 

Union sought to establish a preferred 
claim against the assets of SFNB for 80 
per cent of the set-off allowed Mademoi- 
selle. There were no preferences, as such, 
provided for in the statute itself. 

The court held: “If Mademoiselle had 
made a specific payment on the note, in 
the amount now claimed by Union, this 
case would come within that rule. The 
difficulty is that there was such payment 
coming in to SFNB or to the receiver, 
but only as to setting-off against the in- 
debtedness of previously established cred- 
its. Such a set-off is insufficient to estab- 
lish a fund which Union can claim as its 
own. Federal Deposit Insurance Corpo- 
ration v. Mademoiselle of California et 
al., U.S. Court of Appeals, Ninth Circuit, 
379 F.2d 660, 85 B.L.J. 797. 


§821.2. General liens — Priority of liens. 
Florida (1967) Priority of liens was a ques- 
tion of law on an undisputed factual set- 
ting. State law provided that no judgment 
shall become a lien until recorded in the 
judgment-lien record. Plaintiff showed 
that its mortgage was executed and re- 
corded November 10, 1964, securing fu- 
ture advances in accordance with state 
law and that defendant’s judgment of No- 
vember 9, 1964 was not recorded until 
July 15, 1965. 

Defendant’s judgment, therefore, did 
not become a lien until July 14, 1965 and 
attached subordinate to plaintiffs previ- 
ously recorded mortgage. Bond-Howell 
Lumber Co, v. First National Bank of 
Eau Gallie, District Court of Appeals, 
Fourth District, 200 So.2d 555, 85 B.L.J. 
458. 


LOAN AND DISCOUNT 


§825. False credit statement. 
California (1967) When is a balance sheet 
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complete? Is the balance sheet supposed 
to reflect the financial condition of the 
company exactly, completely and accu- 
rately? Well, it seems to depend on the 
particular bookkeeping technique used in 
this case. 

This action arises as a result of a war- 
ranty contained in a written contract in 
which the appellant purchased from re- 
spondent all of the issued and outstand- 
ing stock of the National Neon Corpora- 
tion, consisting of 15,000 shares. 

Clearly, the issue involved the accuracy 
of the financial data. The appellate court 
held that there was no breach of war- 
ranty. It appeared to have based its de- 
cision on the accepted method of report- 
ing the financial data — even though such 
data was incorrect, or at best, incomplete. 
Moreover, and perhaps more interesting, 
it denied the appeal on the evidence that 
appellant had examined the books and 
records of the respondent before the con- 
tract was prepared, and “presumably 
knew that the respondent was using the 

completed contract’ method of account- 
ing for work in progress... .” 

In conclusion, the appellate court held 
that the lower court “impliedly found that 
the ‘Holy Angels’ jobs was a job in prog- 
ress during the period covered by the 
balance sheets. Moreover, the court ex- 
pressly found that the accounting meth- 
ods used by National Neon Corporation 
in the preparation of its books, records, 
balance sheets and papers, were custom- 
ary and usual in the trade and were con- 
sistently used by National Neon from its 
inception. Implicit in this finding is a 
finding that the ‘completed contract’ 
method of accounting for work in prog- 
ress is a standard accounting practice in 
the trade. Finally, the court found that 
the books, records, balance sheets and 
papers of National Neon Corporation ac- 
curately and correctly showed all of the 
assets and liabilities of the corporation, 
and that nothing was omitted from the 
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balance sheets, books or records which 
should have been included in them. Im- 
plicit in this finding was the finding that 
a warranty of correctness of the balance 
sheets had been made (a fact never in 
dispute between the parties and conceded 
by respondent), and that this warranty 
was not breached. Also implicit in the 
finding is that proper accounting practices 
and principles were followed in connec- 
tion with respondent’s books, records, pa- 
pers and balance sheets. 

“For the foregoing reasons, the judg- 
ment is affirmed.” Bley v. Ad-Art, Inc., 
Court of Appeal, Fifth District, Califor- 
nia, 59 Cal. Rptr. 26, 85 B.L.J. 531. 


Louisiana (1968) The law states that a 
false financial statement renders a dis- 
charge in bankruptcy inoperative only if 
the obligor made false representations 
with intent to defraud the obligee, and 
that the obligee actually relied on such 
false representations in extending the 
credit. 

“The district court obviously considered 
one or all of these elements to be missing 
in the present case. Considering all of the 
testimony and documentary evidence pre- 
sented, this court cannot disagree with 
that conclusion.” X-L Finance Co. v. 
Lewis, Court of Appeal, Third Circuit, 
205 So.2d 890, 85 B.L.J. 1022. 


Louisiana (1968) Defendant applied for a 
loan and disclosed total debts on financial 
statement to be $21,000. His bankruptcy 
schedule listed debts in excess of $61,000. 
On appeal the court sustained the finding 
that defendant had made a false state- 
ment with intent to deceive and that the 
debt was subsequently not discharged in 
bankruptcy. Beneficial Finance Co. of 
Louisiana v. Lathrup, Court of Appeal, 
Fourth Circuit 207 So.2d 220, 85 B.L.J. 
1077. 


Ohio (1967) Where the evidence shows 
that a borrower merely signed a blank 
statement of indebtedness in connection 
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with the procurement of a loan and there 
is no evidence that he expressly autho- 
rized any agent of the lender to fill in the 
blanks with any specific amounts, there 
is no implied authority to fill in such 
blanks with any amounts less than those 
amounts which would reveal the actual 
indebtedness of the borrower and, in such 
event, where there is no evidence that 
the borrower made any other false repre- 
sentation relied upon by the lender in 
making the loan, there does not exist 
such false representations or materially 
false statement in writing as will prevent 
the subsequent discharge of the borrower 
in bankruptcy from releasing the bor- 
rower from liability on the promissory 
note evidencing the indebtedness thus 
incurred. Household Finance Corp. v. 
Gilliam, Court of Appeals, Union County, 
232 N.E.2d 417, 85 B.L.J. 929. 


Rhode Island (1968) In an action for de- 
ceit where defendants falsely represented 
their financial solvency in applying for 
a loan, the defendants argued that they 
did not intend to deceive by the false 
representation, nor was it made for the 
purpose of inducing plaintiff to act there- 
on, nor was it shown at the trial that 
plaintiff relied on the falsely executed 
financial statement. 

The court did not agree with defen- 
dants’ arguments. “The law has always 
presumed that people intend the natural 
and foreseeable consequences of their 
conduct. Likewise, defendants’ conten- 
tion that the financial statement was not 
submitted for the purpose of inducing 
plaintiff to give them a loan is contra- 
dicted by the realities of life surrounding 
contemporary loan transactions. East 
Providence Loan Co. v. Ernest, Supreme 
Court, 236 A.2d 639, 85 B.L.J. 1077. 


§858. Negotiability of money orders. 
Texas (1967) First, the court held that a 
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bank money order is a cashier's check 
stating, “Courts which have dealt with 
‘bank money orders’ have treated them 
as instruments ‘analogous to cashier's 
checks or bank obligations,’ 81 Banking 
Law Journal 669, 674 (1965), and we will 
treat them accordingly. 

“A “Cashier's check’ is a negotiable in- 
strument and, therefore, comes within the 
provisions of the Negotiable Instruments 
Act, 10 C.J.S. Bills & Notes § 5, p. 409. 
On a cashier's check, the issuing bank 
occupies a dual position; it is both drawer 
and drawee.” 

The decision would be equally sus- 
tained by the Uniform Commercial Code. 

A recent U.S. District Court (Mass.) 
held that a postal money order is “in all 
respects . . . like the ordinary negotiable 
instrument covered by modern codes and 
statutes.” (See Banking Law Journal, 
June, 1967, pp. 538-547.) 

Secondly, the Texas appellate court 
held that, “As to plaintiff's legal cause 
of action, it is generally recognized that 
an express warranty of prior endorse- 
ments ss in drawee bank a cause of 
action upon the guaranty itself to recover 
any funds paid in reliance thereon. In 
Brady on Bank Checks (3rd Ed., 1962), 
Sec. 15.10, p. 504, it is stated: “Because 
of the questionable state of the law as 
indicated above, it has become almost 
universal banking practice, buttressed by 
Federal Reserve Regulations and various 
clearing house rules, to require all banks 
collecting checks and other items to in- 
clude as a part of their indorsement 
stamps the words: Prior indorsements 
guaranteed. Such a legend gives a guar- 
anty against forged or unauthorized in- 
dorsements running to subsequent holders 
and to the drawee or payor bank... .”” 

It then cited Texas cases as well as a 
U.S. Supreme Court decision to support 
the holding. 

As to the issue of priority between a 
collecting bank and a drawee bank, the 
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judge stated: “It is clear from the above 
authorities that privity does exist be- 
tween the collecting banks and the 
drawee bank on a specific guarantee of 
prior endorsements. It is in the capacity 
of drawee in the case at bar that plaintiff 
brought its legal cause of action upon 
defendants’ endorsements. 

“We hold that privity did exist between 
plaintiff and the defendant banks.” 

The trial court decision was reversed 
on all counts. First National Bank of 
Mineola, Texas v. Farmers & Merchants 
State Bank of Athens, Texas et al.; Court 
of Civil Appeals of Texas, 417 S.W.2d 317, 
85 B.L.J. 605. 


MORTGAGES 


§887. Real estate mortgages generally. 
Procedures, Forms and Safeguards in 
Construction Lending With a Permanent 
Takeout, by Robert H. Haggerty, 85 
B.L.J. 1035. 


§895. Foreclosure. 

Florida (1968) A banking institution in- 
spected a building under construction 
before giving a mortgage on it. The bor- 
rower later defaulted and in an action of 
foreclosure against him alleged that the 
lender had inspected the construction in 
a negligent manner so “as to breach its 
contractual duty” to the borrower to in- 
spect the site for its benefit. The court 
did not agree with this agency arrange- 
ment theory. Rice v. First Federal Sav- 
ings and Loan Association of Lake 
County, District Court of Appeal of 
Florida, 207 So.2d 22, 85 B.L.J. 1074. 


§895.2. Real estate mortgages foreclo- 
sure — Right to deficiency. 
California (1967) The specially drafted 
provisions of the loan agreement control 
the recitals of the printed forms. Where 
written and printed provisions are in con- 
flict with one another, it is elemental that 
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the written provisions control and to the 
degree that the form provisions are abso- 
lutely repugnant they must be disre- 
garded. 

When appellants executed the original 
loan agreement and associated docu- 
ments, it must be presumed that they 
were aware that the express written terms 
thereof entitled the bank, in the event of 
their default, to exercise the take-out 
commitment on their behalf, apply the 
proceeds to reduce their indebtedness, 
and hold them for any deficiency that 
might remain thereafter. American City 
Bank v. Zetlen, Court of Appeal, Second 
District, 61 Cal. Rptr. 311, 85 B.L.J. 738. 


NATIONAL BANKS 


§900. State control of national banks. 


Massachusetts (1967) The Massachusetts 
Supreme Court challenged the generally 
accepted view that national banks are 
agencies of the Federal government; 
therefore, they cannot be constitutionally 
taxed by a state except by act of Con- 
gress. 

The First Agricultural National Bank of 
Berkshire County (Pittsfield, Mass.) 
brought an action against the State Tax 
Commission, seeking a ruling that it was 
exempt from the state’s sales and use tax. 

The judge found that the sales tax was 
not imposed on the purchaser (as the bank 
claimed), but on vendors. He did ac- 
knowledge that the use tax is levied on 
the purchaser. The Court was confronted 
with the question of whether “the Consti- 
tution and the laws of the United States 
permit such a tax to be imposed on na- 
tional banks.” The judge ruled that banks 
could be so taxed. 

Exploring the status of national banks, 
the judge noted that the U.S. Supreme 
Court has not declared unconstitutional a 
nondiscriminatory state tax on a privately 
owned enterprise claiming to be an in- 
strument of the United States. In the 
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judge’s opinion, the Federal Reserve Act 
of 1913 greatly reduced the importance 
of national banks as federal agencies 
carrying out the policies of the govern- 
ment. 

“The sum total of the changes wrought 
during this century has been the assump- 
tion by the Federal Reserve System of the 
role of fiscal agent for the Federal govern- 
ment. The relegation of national banks 
to their present status as general commer- 
cial bankers makes any difference between 
them and their State-chartered competi- 
tors hard to discern.” 

The differences that do exist, according 
to the court, are not “sufficient to exempt 
the plaintiff from the imposition of a non- 
discriminatory tax of general application 
such as the use tax.” The judge also com- 
mented that it was sound tax policy that 
all businesses for profit within a state bear 
the cost of government services provided 
to all. 

Another judge, in a concurring opinion, 
declared that considerations applying the 
use tax to national banks would also per- 
mit imposing a nondiscriminatory sales 
tax on national banks. Therefore, whether 
a sales tax was on the purchaser or ven- 
dor was of no consequence. First Agri- 
cultural National Bank of Berkshire 
County v. State Tax Commission, Su- 
preme Judicial Court of Mass., 229 N.E.2d 
245 (1967), 85 B.L.J. 58. 


§901.5. Qualification of directors. 
U.S. District Court, D.C. (1967) If the by- 
laws of a national bank are reasonable, 
the court will not inquire into the reason 
or motive for their adoption. So ruled 
the U.S. District Court for the Southern 
District of California. 
On January 4, 1967, defendant bank 
amended its bylaws to provide: 
(1) that directors must have been resi- 
dents of San Diego county for at least 
one year immediately prior to election. 
(2) that no director should be attorney 
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for, or connected with other banking 

institutions. 

Plaintiff argued that there was intent 
and purpose on the part of the defendant 
bank to exclude plaintiffs nominees from 
the Board of Directors. 

The court dealt primarily with the is- 
sue of whether the bylaws, as amended, 
were reasonable on their face. It held that 
they were. Specifically, the director quali- 
fications prescribed by the bylaws were 
not unreasonable. 

The qualification that a director have 
resided for at least one year in a county 
in which the defendant maintained a 
banking office was reasonable. 

Also, the qualification that a director 
not be a director, officer, employee, agent, 
nominee, or attorney or any other bank- 
ing corporation was likewise ruled to be 
reasonable. 

The court then turned to the issue of 
motive and held that if the bylaws are 
reasonable, the purpose, intent or motive 
behind their adoption was not a matter 
of judicial inquiry. If, added the court, 
stockholders are unhappy with manage- 
ment they are free to “disembark at any 
time.” 

The impact of the decision is to leave 
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the reason or motive for any reasonable 
change in the bylaws. If the bylaws are 
reasonable in every aspect, then the stock- 
holder has the alternative of accepting 
them or disposing of his stock. Whatever 
damage that may result in this case to the 
unhappy shareholder is not a matter for 
judicial investigation: “we bypass the 
possible damage plaintiff suffered or 
could prove.” McKee & Co. v. First Na- 
tional Bank of San Diego, U.S. District 
Ct., So. District of California, March 9, 
1967, 85 B.L.J. 219. 


§902. Powers of national banks gener- 


ally. 
Sermon on Genesis 17:20; Exodus 1:10 
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(A Proposal for Testing the Propriety of 
Expanding Bank Services) by Henry Har- 
field, 85 B.L.J. 565. 


§905. Powers of national banks — Pur- 
chase of securities. 

Banks and Federal Securities Regulation 

by Carlos L. Israels, 85 B.L.J. 1. 


§907. Powers of national banks — Deal- 
ing in securities. 

U.S. District Court, (1967). The U.S. Dis- 
trict Court for the District of Columbia 
held that Regulation 9, which allowed 
commingling of managing agency ac- 
counts, did not comply with the statutory 
provisions of the Glass-Steagall Act and 
was therefore illegal. 

The plaintiff sought an injunction to 
restrain the Comptroller from authorizing 
national banks to collectively invest funds 
tendered to the bank as managing agent 
solely for investment purposes. 

Judge McGarraghy ruled that the 
Comptroller did not have such statutory 
power. He stated: “Contrary to the con- 
tention made by the Comptroller, the 
managing agent relationship is not a true 
fiduciary relationship as it has been de- 
fined by the courts and by the recog- 
nized authorities in this field. Therefore, 
it is concluded that the managing agency 
relationship does not fall within the tra- 
ditional fiduciary powers as delineated in 
12 U.S.C. 92a (a).” 

Judge McGarraghy ruled: “The obvious 
purpose of these legislative enactments 
was to divorce the banking business from 
the security business. . .. The many pages 
of legislative hearings reports . . . contain 
and outline the potential dangers which 
the involvement of commercial banking 
in the investment security business cre- 
ated.” 

The Comptroller resisted this approach, 
contending that the inherent dangers 
“with which the integration of these fi- 
nancial activities was previously fraught 


XXXVii 


are not present in the instant relation- 
ship... .” 

The court appeared interested, but 
ruled “this does not override the clear 
and unequivocal Congressional mandate 
that national banks be divorced from in- 
vestment organizations.” Of course, the 
Comptroller is appealing the decision. 
Investment Company Institute v. Camp, 
274 F.Supp. 624 (1967), 85 B.L.J. 326. 


§911. Powers of national banks — Estab- 
lishing branches. 

U.S. District Court, Pennsylvania (1967) 
Complaint sought injunctive relief to re- 
strain Comptroller from granting to de- 
fendant Mellon National Bank a certifi- 
cate to operate a branch bank. Mellon 
Bank already operated nearly one hun- 
dred branches in the surrounding six 
county area. Mellon Bank and Comp- 
troller argued that all Pennsylvania law 
requirements were met for the issuance of 
the branch certificate. 

The federal court held that Comptroller 
did find a need for the branch and that 
this was all that was required of him. The 
fact that he did not set forth specific find- 
ings, in his opinion granting the certifi- 
cate, does not control the legitimacy of 
his determination. National Bank of Mc- 


_ Keesport v. Saxon, 268 F.Supp. 720, 85 


B.L.J. 269. 


U.S. Court of Appeals, 6th Cir. (1967) Try- 
ing to avoid “the antiquated banking laws 
of the State of Michigan” will not neces- 
sarily be of positive value in the case of 
a bank. 

Manufacturers National Bank of De- 
troit proposed to the former Comptroller 
Saxon the establishment of a new branch 
just outside the city line of the city of 
Dearborn, Michigan. It also proposed to 
“move” another branch a mile and a half 
to still another location. The Comptroller 
approved. 

The U.S. District Court found that the 
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two proposals “represented an evasion or 
subterfuge approaching fraud.” It held 
that the “move” actually was an attempt 
to establish a new branch in violation of 
the Michigan Branch Banking Statute and 
the National Bank Act. It also determined 
that the Comptroller abused his discretion 
in authorizing the establishment of the 
new branch under the guise of a move. 

The Federal Circuit Court of Appeals 
upheld the lower court’s decision, and also 
bore down heavily upon the purported 
move: “Is it not legally permissible for 
the defendants to amend the Michigan 
branch banking restrictions by clever de- 
vices of evasion.” 

The court quoted and cited a recent 
1967 decision taking a dim view of former 
Comptroller Saxon’s efforts to evade the 
effect of Michigan’s declared antibranch 
policy. (See B.L.J., May 1967 issue, p. 
423: Comptroller's Determination of Sep- 
arate Village, Thus Allowing Opening of 
New Branch, Held to Be Arbitrary and 
Capricious.) 

Also cited as authority was the 1966 
U.S. Supreme Court decision holding that 
the U.S. Congress, in dealing with the 
problem of branch banking for national 
banks, elected to organize and follow 
such state laws. (See B.L.J. February 
1967 issue, p. 113: Supreme Court Assures 
“Competitive Equality” in Branching Be- 
tween National and State Banks.) 

The appellate court concurred entirely 
with all findings of the District Court: 
“We agree that this record discloses an 
abuse of discretion in defendant Comp- 
troller’s grant... .” 

In view of these strong decisions deny- 
ing any attempt to modify Michigan's 
antibranch bank policy, it would appear 
that if there are to be any changes, it 
will be up to the legislature. Bank of 
Dearborn v. Manufacturers National Bank 
of Detroit. Bank of Dearborn v. Saxon, 
U.S. Court of Appeals, Sixth Circuit, 377 
F.2d 496 (1967), 85 B.L.J. 264. 
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§916. National bank not liable as guar- 
antor—Transfer of commercial pa- 


per. 

Legal Aspects of Commercial Bank Is- 
suance of Subordinated Debt by J. James 
Gallagher, 85 B.L.J. 847. 


§927. Action against national bank. 
U.S. Court of Appeals, 6th Cir. (1967) Try- 
ing to avoid “the antiquated banking laws 
of the State of Michigan” will not neces- 
sarily be of positive value in the case of 
a bank. 

Manufacturers National Bank of De- 
troit proposed to the former Comptroller 
Saxon the establishment of a new branch 
just outside the city line of the city of 
Dearborn, Michigan. It also proposed to 
“move” another branch a mile and a half 
to still another location. The Comptroller 
approved. 

The U.S. District Court found that the 
two proposals “represented an evasion or 
subterfuge approaching fraud.” It held 
that the “move” actually was an attempt 
to establish a new branch in violation of 
the Michigan Branch Banking Statute and 
the National Bank Act. It also determined 
that the Comptroller abused his discre- 
tion in authorizing the establishment of 
the new branch under the guise of a 
move. 

The Federal Circuit Court of Appeals 
upheld the lower court’s decision, and 
also bore down heavily upon the pur- 
ported move: “Is it not legally permis- 
sible for the defendants to amend the 
Michigan branch banking restrictions by 
clever devices of evasion.” 

The court quoted and cited a recent 
1967 decision taking a dim view of former 
Comptroller Saxon’s efforts to evade the 
effect of Michigan’s declared antibranch 
policy. (See B.L.J., May 1967 issue, p. 423: 
Comptroller’s Determination of Separate 
Village, Thus Allowing Opening of New 
Branch, Held to Be Arbitrary and Ca- 
pricious.) 
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Also cited as authority was the 1966 
U.S. Supreme Court decision holding that 
the U.S. Congress, in dealing with the 
problem of branch banking for national 
banks, elected to organize and follow 
such state laws. (See B.L.J. February 
1967 issue, p. 113: Supreme Court As- 
sures “Competitive Equality” in Branch- 
ing Between National and Stat Banks.) 

The appellate court concurred entirely 
with all findings of the District Court: 
“We agree that this record discloses an 
abuse of discretion in defendant Comp- 
troller’s grant... .” 

In view of these strong decisions deny- 
ing any attempt to modify Michigan’s 
antibranch bank policy, it woyld appear 
that if there are to be any changes, it will 
be up to the legislature. Bank of Dear- 
born v. Manufacturers National Bank of 
Detroit. Bank of Dearborn v. Saxon, U.S. 
Court of Appeals, Sixth Circuit, 377 F.2d 
496 (1967), 85 B.L.J. 264. 


§930. Liability for negligence. 

Illinois (1967) After leaving the savings 
association building, a customer stepped 
over the bumper, walked across the park- 
ing space used by the attendant (which 
was vacant), and struck her head on the 
awning of the hut, seriously injuring her- 
self. 

The customer testified that the day was 
clear, her view was unobstructed, she 
wasn't carrying anything, and she was 
looking nowhere in particular. The at- 
tendant’s car was always in its usual place 
so that she couldn’t walk near the hut. 
The savings association admitted that 
there were no warning signs near the hut, 
the hut wasn’t chained off, and that one 
of the reasons for having the attendant 
park his car in the space by the hut was 
to prevent pedestrians from walking into 
the awning. 


Ruling for the customer, the court re- 
jected an argument by the association 
that the customer was guilty of contribu- 
tory negligence — the defendant had con- 
tended that if she had looked, she would 
have seen the awning. 

The court noted that following the as- 
sociation’s reasoning, the customer would 
have had to first look down to avoid the 
bumper and then look up immediately to 
avoid the awning. That, said the court, 
put too great a strain on the facts and the 
law applicable in the case. “Although the 
plaintiff was not looking up at the precise 
moment of the incident, she was not 
necessarily required, as a matter of law, 
to be looking up at that exact moment.” 
Sterba v. First Federal Savings & Loan 
Association of Elgin, Appellate Court of 
Illinois, 222 N.E.2d 547, 85 B.L.J. 545. 


New York (1967) Plaintiffs, employees of 
general contractor, entered a bank vault 
in which an explosion occurred because 
of a concentration of propane gas. Held 
that the bank had a non-delegable duty 
to provide plaintiffs with a safe place to 
work and an aspect of that duty was the 
detection of dangers discoverable by rea- 
sonable care; therefore the fact issue was 
to be decided by jury. Siegel v. Prima 
Concrete Corp., Supreme Court, 279 
N.Y.S.2d 95, 85 B.L.J. 81. 


New York (1967) The defendant bank is- 
sued the checks in question at the request 
of its customer, and charged the latter's 
account therewith. They were delivered 
to the plaintiff-payee in payment for 
warehouse receipts representing cotton- 
seed and soybean oil which it surrendered 
upon receipt of the checks. Through 
fraud of the plaintiffs employees the 
checks were returned to the defendant 
bank unendorsed, with the representation 
that they had not been used, and the de- 
fendant credited the customer's account 
therewith. Plaintiff in this action seeks 
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to collect the amounts of the checks 
which, it alleges, belongs to it, since they 
were wrongfully taken from it without 
value; and plaintiff asserts that the defen- 
dant improperly accepted the return of 
the checks for cancellation without en- 
dorsement. Defendant’s contention that 
plaintiffs own negligence permitted this 
loss to occur and that plaintiff is there- 
fore barred from recovery is insufficient 
in law on this record. | 

All concur except TILZER, J., who dis- 
sented: “If the defense should be sup- 
ported that plaintiff was guilty of neglect 
in these three transactions by virtue of its 
knowledge of the long-continued corrupt 
conduct of its employee, that such negli- 
gence was the proximate cause of the in- 
jury and that plaintiff failed in its duty 
to the defendant in the circumstances, 
plaintiff may indeed be estopped by its 
own conduct. The question of estoppel is 
one of ethics, and is to be enforced where, 
in good conscience and honest dealing, it 
ought to be. 

“We may never know the entire truth in 
this stupendous oil scandal. However, we 
should afford defendant every opportunity 
to ferret it out.” Bunge Corp. v. Manu- 
facturers Hanover Trust Co., Supreme 
Court, Appellate Division, First Dept., 
281 N.Y.S.2d 711, 85 B.L.J. 644. 


§955. Instrument must be certain as to 
time of payment. 
Texas (1967) The extension of a note must 
be for a definite period in order to be 
enforceable as an extension agreement. 
The mere payment of a part of an ob- 
ligation that is due and payable is not a 
consideration for an agreement to extend 
the time of payment of the balance due 
on such obligation. Shepherd v. Erick- 
son, Court of Civil Appeals, Houston, 416 
S.W.2d 450, 85 B.L.J. 835. 


§1000. Liability of notary for damages. 
New Jersey (1967) What is a bank’s li- 
ability for the acts of an employee who 
is also a notary when such employee acts 
as a notary? Suppose the notary makes 
an acknowledgment of a signature which 
turns out to be a forgery. Will the bank 
be held liable as a principal or even on 
public policy grounds? 

New Jersey's Supreme Court decided 
the issue in favor of the bank, reversing 
the Appellate Division’s reversal of the 
Superior Court’s decision to grant the 
bank’s motion for summary judgment. 

The State Supreme Court ruled that the 
bank had no hand in the activities of the 
notary public, so any misfeasance on his 
part could not be attributed to it. A no- 
tary public, stated the court, “is a public 
officer and as such exercises an authority 
the bank itself could not receive and does 
an act the bank itself could not do.” 

Even though the notary, who was also 
assistant cashier and a stockholder, had 
held the position for eight years, and even 
though the bank paid the reappointment 
fees, and even though he notorized “some 
30 papers a year at the request of cus- 
tomers of the bank” without charge, the 
court held to the legal theory that the 
bank had no duty toward any of these 
customers. 

Of course, there was a strong dissent. 
Justice Francis, one of six judges who 
participated in the opinion, advocated 
that there was at least a jury issue as to 
the agency question. He stated, “It is 
clear that he [the notary-cashier] did so 
primarily to serve the bank’s interest, not 
his own. Moreover, it is inferable that 
he did this over the years with the 
knowledge of and at the authorization of 
the bank as a service for its depositors 
and customers.” 

Stressing the importance of a certificate 
of acknowledgment, Justice Francis ad- 
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ded, “The bank the notary’s cer- 
tificate affixed to the document . . . would 
accompany it into the channels of busi- 
ness, on which a member of the public 
could rely... .” This false representation 
“was made possible by the bank.” 

For this reason, he argued, a jury could 
justifiably find that it was made “partly 
in the bank’s interest” since the notary 
was within the scope of his employment 
when he served the bank’s customer. 

A bank may well take heed of this dis- 
senting opinion, since later court de- 
cisions have been known to sometimes 
favor positions taken by strong dissenters. 
Commercial Union Insurance Co. of N.Y. 
v. Burt Thomas Aitken Construction Co. 
and Prospect National Bank, Supreme 
Court of New Jersey, 49 N.J. Super. 389, 
230 A.2d 498 (1967), 85 B.L.J. 448. 


§1001. Liability of bank for notary’s act. 
New Jersey (1967) What is a bank's li- 
ability for the acts of an employee who is 
also a notary when such employee acts as 
a notary? Suppose the notary makes an 
acknowledgment of a signature which 
turns out to be a forgery. Will the bank 
be held liable as a principal or even on 
public notary grounds? 

New Jersey's Supreme Court decided 
the issue in favor of the bank, reversing 
the Appellate Division’s reversal of the 
Superior Court’s decision to grant the 
bank’s motion for summary judgment. 

The State Supreme Court ruled that the 
bank had no hand in the activities of the 
notary public, so any misfeasance on his 
part could not be attributed to it. A no- 
tary public, stated the court, “is a public 
officer and as such exercises an authority 
the bank itself could not receive and does 
an act the bank itself could not do.” 

Even though the notary, who was also 
assistant cashier and a stockholder, had 
held the position for eight years, and even 


though the bank paid the reappointment _— 


fees, and even though he notorized “some 


30 papers a year at the request of cus- 
tomers of the bank” without charge, the 
court held to the legal theory that the 
bank had no duty toward any of these 
customers. 

Of course, there was a strong dissent. 
Justice Francis, one of six judges who 
participated in the opinion, advocated 
that there was at least a jury issue as to 
the agency question. He stated, “It is 
clear that he [the notary-cashier] did so 
primarily to serve the bank’s interest, not 
his own. Moreover, it is inferable that 
he did this over the years with the 
knowledge of and at the authorization of 
the bank as a service for its depositors 
and customers.” 

Stressing the importance of a certificate 
of acknowledgment, Justice Francis 
added, “The bank knew the notary’s cer- 
tificate affixed to the document . . . would 
accompany it into the channels of busi- 
ness, on which a member of the public 
could rely... .” This false representation 
“was made possible by the bank.” 

For this reason, he argued, a jury could 
justifiably find that it was made “partly in 
the bank’s interest” since the notary was 
within the scope of his employment when 
he served the bank’s customer. 

A bank may well take heed of this dis- 
senting opinion, since later court decisions 
have been known to sometimes favor 
positions taken by strong dissenters. Com- 
mercial Union Insurance Co. of N.Y. v. 
Burt Thomas Aitken Construction Co. and 
Prospect National Bank, Supreme Court 
of New Jersey, 49 N.J. Super. 389, 230 
A.2d 498 (1967), 85 B.L.J. 448. 


OFFICERS AND EMPLOYEES OF BANKS 


§1108. Election and qualification of bank 
directors. 

US. District Court, D.C. (1967) If the 

bylaws of a national bank are reasonable, 

the court will not inquire into the reason 

or motive for their adoption. So ruled 
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the U.S. District Court for the Southern 
District of California. 

On January 4, 1967, defendant bank 
amended its bylaws to provide: 

(1) that directors must have been resi- 

dents of San Diego County for at least 

one year immediately prior to election. 

(2) that no director should be attorney 

for, or connected with, other banking 

institutions. 

Plaintiff argued that there was intent 
and purpose on the part of the defendant 
to exclude plaintiffs nominees from the 
Board of Directors. 

The court dealt primarily with the is- 
sue of whether the bylaws, as amended, 
were reasonable on their face. It held 
that they were. Specifically, the director 
qualifications prescribed by the bylaws 
were not unreasonable. 

The qualification that a director have 
resided for at least one year in a county 
in which the defendant maintained a 
banking office was reasonable. 

Also, the qualification that a director 
not be a director, officer, employee, agent, 
nominee, or attorney of any other bank- 
ing corporation was likewise ruled to be 
reasonable. 

The court then turned to the issue of 
motive and held that if the bylaws are 
reasonable, the purpose, intent or motive 
behind their adoption was not a matter of 
judicial inquiry. If, added the court, 
stockholders are unhappy with manage- 
ment they are free to “disembark at any 
time.” 

The impact of the decision is to leave 
no doubt that this court will not look at 
the reason or motive for any reasonable 
change in the bylaws. If the bylaws are 
reasonable in every aspect, then the stock- 
holder has the alternative of accepting 
them or disposing of his stock. Whatever 
damage that may result in this case to the 
unhappy shareholder is not a matter for 
judicial investigation: “we bypass the 
possible damage plaintiff suffered or could 


prove.” McKee & Co. v. First National 
Bank of San Diego, U.S. District Ct., So. 
District of California, March 9, 1967, 85 
B.L.J. 219. 


§1119. Liability of directors — Action 
against directors for mismanage- 
ment. 

Removal of National Bank Directors by 

Robert L. Schwind, 85 B.L.J. 313. 


§1134. Compensation of officers. 
Medical Reimbursement Plans for Closely 
Held Banks by Benjamin Arac, 85 B.L.J. 
581. 


PAYMENT 


§1216. Discharge of instrument. 

Texas (1967) Action brought by jewelry 
store operator against his co-maker on a 
promissory note to recover for payments 
made to payee bank. Judgment of trial 
court supported by finding that parties to 
the note intended store operator to be 
secondarily liable thereon and that note 
was not discharged by payment. Hal- 
penny v. Maldonado, Court of Civil Ap- 
peals, 415 S.W.2d 16, 85 B.L.J. 174. 


§1219. Payment to holder. 

U.S. District Court, Montana (1967) Ac- 
tion by drawee bank against Federal Re- 
serve Bank of Minneapolis. Payee de- 
posited check without any endorsement. 
In paying check, plaintiff acted under a 
mistake of fact. The drawer’s account had 
an apparent balance sufficient to cover 
the check when it was first presented, 
only because an uncollected draft had 
been provisionally credited to the ac- 
count. The error in paying the check was 
discovered at the same time the missing 
endorsement was noted. Plaintiff returned 
the check with notation “endorsement 
missing.” Held lack of endorsement 
caused no damage to anyone — the 
drawer, the payee or the drawee bank. 
Here the payee, the person whom the 


— 
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drawer intended to pay, received the 
money. Under these circumstances, plain- 
tiff “may not use the lack of endorsement 
as an excuse for returning a check which 
it has paid.” Security Trust & Savings 
Bank v. Federal Reserve Bank of Min- 
neapolis, 269 F.Supp. 893, 85 B.L.J. 551. 


PLEDGE AND COLLATERAL 


§1284. Sale of collateral. 

U.S. District Court, Louisiana (1967) A 
bank inquired of a broker in a transaction 
whether the securities involved were 
readily marketable. The broker answered 
yes, although the bonds had not been 
registered under the Securities Act of 
1933, making them _ non-transferable 
without registration. The bank sued the 
broker for damages arising out of the in- 
ability to dispose of the collateral when 
the borrower defaulted on his loan. An 
Appellate Court has ruled that the bank 
may maintain the action. 

Neither the broker nor the bank should 
have gotten into the situation in the first 
place. If the securities are clearly not 
registered, then only an opinion of coun- 
sel should be relied upon as to their mar- 
ketability without registration. First Na- 
tional Bank of Lafayette v. F. I. duPont 
& Co., U.S. Dist. Ct., La. 203 So.2d 397, 
85 B.L.J. 910. 


Pennsylvania (1967) In December of 1956, 
Girard Trust Bank (successor by merger 
to the National Bank of Narberth) (Girard 
Trust) engaged in a number of loan trans- 
actions with Francis X. Sweeney and 
Barbara Sweeney, then husband and wife. 
These loans, four in number, were evi- 
denced by judgment notes executed by 
both Sweeneys, and collateral in the 
form of stock. 

Sometime thereafter, the Sweeneys 
were separated. On March 5, 1959, Mr. 
Sweeney, by letter to Mr. Carl Metzger, 
Executive Vice President of Girard Trust, 
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requested, in essence, that the bank liqui- 
date all of the collateral stock, pay off all 
loans, with the exception of the $9,000 
note upon which judgment had been en- 
tered. 

The court properly found that there 
was no agency, and further, that the bur- 
den of proving agency rests on the party 
asserting it, in the instant case, Girard 
Trust. 

The appellate court agreed in part with 
the trial court, stating, “We agree with 
the general conclusion reached by the 
court below that the Bank is generally 
responsible for its acts in the instant case. 
We agree with appellant’s contention that 
the Bank was negligent in selling the 
stock without the authority of Barbara 
Sweeney. This stock, which the Bank 
negligently sold, was the individual prop- 
erty of Barbara Sweeney, and although 
some of it was held in joint names, the 
record and opinion of the court below in- 
dicate that Mrs. Sweeney had acquired 
this stock through inheritance from her 
mother’s estate. 

“.. . where a husband obtains his wife’s 
property without adequate consideration 
(the law creates) a rebuttable presump- 
tion that a trust is created in her favor.” 
Girard Trust Bank v. Sweeney, Supreme 
Court of Pennsylvania, 231 A.2d 407. 85 
B.L.J. 915. 


RENEWAL AND EXTENSION 


§1347. Renewal and extension. 
New York (1967) In this case the presi- 
dent of the corporation made a note on 
behalf of the corporation. He also per- 
sonally indorsed the note. The issue was 
whether he was personally discharged 
from liability when the payee and the 
corporate maker — through him as presi- 
dent — extended the maker’s time to pay 
the note. 

The Uniform Commercial Code pro- 
vides: 


| 
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“§ 3-306. Impairment of Recourse or 
of Collateral 

(1) The holder discharges any party to 
the instrument to the extent that with- 
out such party’s consent the holder 
(a) without express reservation of rights 
releases or agrees not to sue any per- 
son against whom the party has to the 
knowledge of the holder a right of re- 
course or agrees to suspend the right 
to enforce against such person the in- 
strument or collateral or otherwise dis- 
charges such person. . . .” 

The answer depends upon the interpre- 
tation of the meaning of the term “con- 
sent.” Although the Code does not ex- 
plicitly define the term, the court decided 
that the president had consented to the 
extension and was therefore not person- 
ally discharged. 

The court applied the Official Code 
Comments and a number of pre-Code de- 
cisions in reaching its ruling. It stated 
that the president “applied for, negoti- 
ated, signed in his corporate capacity 
and received the agreements extending 
the time for payment.” 

Although knowledge by itself is not 
sufficient to prevent his personal dis- 
charge, the conduct of the indorser-presi- 
dent, “under the special circumstances 
here presented, constituted consent.” Lon- 
don Leasing Corp. v. Interfina, Inc., New 
York, Supreme Court, Special Term, 
Queens County, 279 N.Y.S.2d 209 (1967), 
85 B.L.J. 258. 


§1354. Disclosure of contents of box. 
Louisiana (1967) The Public Administra- 
tor for the parish of Orleans, Louisiana, 
requested the Hibernia National Bank in 
New Orleans to furnish him with a list 
of safe deposit box owners who had not 
been heard from for eight years or more. 
The bank resisted the request alleging 
that the Public Administrator was not 
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authorized to obtain such lists. The Court 
of Appeal of Louisiana affirmed the lower 
court’s ruling in rendering judgment for 
the Public Administrator. 

The appellate court rendered its de- 
cision based upon the strict reading of the 
Louisiana law: Hagerty v. Hibernia Na- 
tional Bank in New Orleans, Court of Ap- 
peal of Louisiana, 198 So.2d 917 (1967), 
85 B.L.J. 169. 


SAVINGS AND LOAN ASSOCIATIONS 


§1358.2. In general. 

U.S. Supreme Court (1967) Does it make 
a difference if one makes a savings de- 
posit in a savings bank or in a savings and 
loan institution? Will a deposit in a sav- 
ings and loan association be called an in- 
vestment or security because it is named 
a “share”? If it is an investment or se- 
curity will it be subjected to the Securi- 
ties Exchange Act provisions? 

The Circuit Court of Appeals held that 
such deposits were not securities under 
the definition of the S.E.C. Act. (See 
B.L.J., July, 1967, p. 620.) 

The U.S. Supreme Court reversed the 
2 to 1 Court of Appeals decision. 

The City Savings Association, an II- 
linois savings and loan association, was in 
the process of voluntary liquidation. The 
Association was in the custody of the de- 
fendant, Joseph E. Knight, Director of 
Financial Institutions of the State of 
Illinois. 

The complaint alleged that in making 
their deposits the plaintiffs relied on false 
and misleading solicitations mailed to 
them in violation of the S.E.C. Act of 
1934, which rendered their purchases 
void under § 29 (b) of the act, entitling 
them to rescind their investments and to 
recover the amount of their investments 
plus interest. 

The defendants moved to dismiss the 
complaint for lack of jurisdiction because 
the subjects of the action — withdrawable 


capital accounts in a state-chartered sav- 
ings and loan association — were not “se- 
curities” within the meaning of the Act. 
The motions were denied in the lower 
court. 

Circuit Judge Cummings disagreed and 
wrote a strong dissenting opinion. He 
also reviewed the history of the Act and 
reached an opposite conclusion: that 
“when Congress wished to exclude sav- 
ings and loan accounts, it knew how to do 
so. It has never chosen to exclude them 
from the antifraud provisions of the 1934 
Act.” 

He further disagreed with the majority 
on the issue of the definition of a security. 
Judge Cummings argued that the “share- 
holders . . . invested their money in a 
common enterprise and were led to ex- 
pect profits from the efforts of others, viz., 
the management.” 

Moreover, at least two U.S. Supreme 
Court decisions have held that the pro- 
visions of the Act “must be liberally con- 
strued in view of their remedial purpose.” 
He cited further cases holding that with- 
drawable shares were held to be securi- 
ties. Another distinction he made was 
between a “bank” and a “savings and loan 
association,” claiming that “such associa- 
tions are not banks.” 

In the prior B.L.J. write-up, we stated: 
“The arguments advanced by the dis- 
senting Judge are indeed cogent.” 

The U:S. Supreme Court bought the 
dissent. Chief Justice Warren wrote: 
“We agree fully with the following ob- 
servations made by Judge Cummings in 
his dissent below: “The investors in City 
Savings were less able to protect them- 
selves than the purchasers of orange 
groves in Howey. These [petitioners] had 
to rely completely on City Savings’ man- 
agement to choose suitable properties on 
which to make mortgage loans. . . . The 
members of City Savings were widely 
scattered. Many of them probably in- 
vested their money in City Savings on the 
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ground that their money would be safer 
than in stocks. . . . Because savings and 
loan associations are constantly seeking 
investors through advertising . . . the 
SEC’s present tender of its expert ser- 
vices should be especially beneficial to 
would-be savings and loan investors as a 
shield against unscrupulous or unqualified | 
promoters.’ ” 

Moreover, he added: “We view the 
Court of Appeals’ conclusion that the 
petitioners’ withdrawable capital shares 
are not securities as a product of mis- 
placed emphasis.” Tcherepnin v. Knight, 
U.S. Supreme Court, 88 S.Ct. 548 (1967), 
85 B.L.J. 431. 


SAVINGS BANKS 


§1367. Payment of deposit after deposi- 
tor’s death. 

Alabama (1967) What’s in a name? That 

savings account which bears X’s name be- 

longs to X! 

The Alabama Supreme Court ruled that 
there is something in a name: there is a 
presumption that the person who deposits 
money, and whose credit it is entered on 
the books of the bank, is the owner of the 
fund. 

Clark claimed that his decedent sister's 
savings account, in her name, was really 
his money and that she was the “mere 
custodian of said funds as agent or sister 
or bailee or trustee” — or as you like it. 

At any rate, the court was not con- 
vinced that the money was the brother's, 
regardless of the many possible reasons, 
all unsupported. His evidence “failed to 
overcome the presumption. In fact, it 
was less than convincing.” 

It would appear that a decision other- 
wise would place banks in quite a serious 
position as to deciding who is the owner 
of a savings account. Clark v. Clark, Su- 
preme Court of Alabama, 199 So.2d 95 
(1967), 85 B.L.J. 445. 
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Kansas (1967) Can a mother open a joint 
tenancy bank savings account with her 
son who does not have full knowledge 
and understanding of the legal conse- 
quences so that there is the right of sur- 
vivorship in the son when she dies? 

The Supreme Court of Kansas held that 
such an account was a survivorship ac- 
count. 

Rachel Smith had opened a joint ac- 
count with Floyd, her son, by closing 
her individual savings account. The bank 
had explained to her the legal results, but 
had not done so with her son, who signed 
the signature card some time after the 
joint account had been opened. 

The appellate court reversed the lower 
court’s ruling that the evidence was in- 
sufficient to establish a clear intent on de- 
cedent’s part to create a joint tenancy. 
It held that the intention of the grantor 
was clearly indicated by use of the 
“magic” words commonly regarded by 
Kansas court decisions as creating a joint 
tenancy. The fact that the son had not 
appeared with her when the account was 
opened was “of no real consequence.” 

Floyd was a third party donee bene- 
ficiary. The contract was obviously bene- 
ficial to him and his “acceptance thereof 
may be presumed.” Even his signature 
was of no worth: it “added nothing to 
the validity or enforceability of the con- 
tract.” The signature card signed by the 
grantor Rachel created a contract be- 
tween the depositor and the bank which 
resulted in a joint tenancy savings account 
with the right of survivorship in her son 
Floyd. 

The thrust of the decision is that the 
court will enforce the joint account in a 
situation where the grantor of the account 
is fully aware of what is being created. 
The intent of the grantor is basic. In Re 
Estate of Smith, Supreme Court of Kan- 
sas, 427 P.2d 443 (1967), 85 B.L.J. 238. 
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§1373.5. Proof of signature. 
Colorado (1967) Plaintiff was the holder 


in due course of a cognovit promissory 
note and brought the action against the 
defendant, as maker of the note, to en- 
force payment of the balance. As an af- 
firmative defense it was alleged that the 
original payee was guilty of fraud in the 
procurement of the note. At the trial, evi- 
dence was offered by plaintiff to the ef- 
fect that the defendant admitted that she 
had signed the note and delivered it to 
the payee named therein. The defendant 
offered no evidence, and was content to 
rely on the assertion that the plaintiff 
had failed to establish that she had signed 
the note. The court states: “Suffice it to 
say that this contention is palpably un- 
tenable.” Mohr v. H. H. Hankins Finance 
Co., Supreme Court, 430 P.2d 85, 85 B.L.J. 
363. 


STATUTE OF FRAUDS 


§1382. Liability under statute. 

Georgia (1967) A note given by a bor- 
rower to his lender for a prior note which 
had been discharged in the borrower's 
bankruptcy proceeding was held to satisfy 
a Georgia statute requiring a new promise 
to pay a discharged debt to be in writing. 
Prior decisions had held that the new 
promise must identify the original debt 
with reasonable certainty. Waters v. 
Lanier, Court of Appeals, 157 S.E.2d 796, 
85 B.L.J. 1021. 


§1386. Action on note. ; 
Georgia (1967) A writing made out to evi- 
dence a debt with words “in the event 
that this note is not paid in full” consti- 
tutes a loan. 

The court held that an instrument 
showing a promise to pay $1,700 with 
interest met the requirements of a simple 
promissory note and was not barred by 
the statute of limitations. 
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The court reasoned that such an instru- 
ment was a loan because: “A loan may be 
defined as the delivery by one party to, 
and the receipt by another party of, a sum 
of money upon an agreement, express or 
implied, to repay the sum with or without 
interest.” Kirkland v. Bailey, Court of Ap- 
peals of Georgia, 155 S.E.2d 701 (1967), 
85 B.L.J. 1019. 


STOPPING PAYMENT 


§1473. Effect of stopping payment. 
Texas (1967) Suit was brought by appel- 
lants, B. B. McPheeter and wife, against 
the appellee, Farmers State Bank of Cen- 
ter, Texas, to recover $713.33 plus attor- 
neys fees. The sum in controversy was 
the amount of a check drawn by appel- 
lee which the latter paid and charged 
against the appellant’s account. Appel- 
lants alleged that the appellee improperly 
paid the check and charged it against 
their account, because the check had been 
countermanded prior to its presentment to 
the appellee. 

In this connection, it would seem clear 
that the check was properly counter- 
manded by substantial compliance, and 
that appellee became liable to appellants 
for the amount of the check when it paid 
the same contrary to the stop payment 
order. McPheeter v. Farmers State Bank, 
Center, Texas, Court of Civil Appeals, 
416 S.W.2d 605, 85 B.L.J. 834. 


§1474. Liability of bank paying stopped 
check. 


Texas (1967) Suit was brought by appel- 
lants, B. B. McPheeter and wife, against 
the appellee, Farmers State Bank of Cen- 
ter, Texas, to recover $713.33 plus attor- 
ney’s fees. The sum in controversy was 
the amount of a check drawn by appel- 
lants on the appellee which the latter 
paid and charged against the appellant's 
account. Appellants alleged that the ap- 
pellee improperly paid the check and 
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charged it against their account, because 
the check had been countermanded prior 
to its presentment to the appellee. 

In this connection, it would seem clear 
that the check was properly counter- 
manded by substantial compliance, and 
that appellee became liable to appellants 
for the amount of the check when it paid 
the same contrary to the stop payment 
order. McPheeter v. Farmers State Bank, 
Center, Texas, Court of Civil Appeals, 
416 S.W.2d 605, 85 B.L.J. 834. 


§1484. Rights and liabilities of sureties 
in general. 

Relative Rights to Funds Withheld on 

Public Construction Contracts: Surety vs. 

Lender-Assignee by George Ashe, 85 

B.L.J 471. 


§1489. Rights and liabilities of sureties 
—Extension of time not a release. 
New York (1967) In this case the presi- 
dent of the corporation made a note on 
behalf of the corporation. He also per- 
sonally indorsed the note. The issue was 
whether he was personally discharged 
from liability when the payee and the 
corporate maker — through him as presi- 
dent — extended the maker's time to pay 
the note. 
The Uniform Commercial Code pro- 
vides: 
“§ 3-306. Impairment of Recourse or 
of Collateral 
(1) The holder discharges any party to 
the instrument to the extent that with- 
out such party’s consent the holder 
(a) without express reservation of 
rights releases or agrees not to sue any 
person against whom the party has to 
the knowledge of the holder a right of 
recourse or agrees to suspend the right 
to enforce against such person the in- 
strument or collateral or otherwise dis- 
charges such person... .” 
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The answer depends upon the interpre- 
tation of the meaning of the term “con- 
sent.” Although the Code does not ex- 
plicitly define the term, the court decided 
that the president had consented to the 
extension and was therefore not person- 
ally discharged. 

The court applied the Official Code 
Comments and a number of pre-Code de- 
cisions in reaching its ruling. It stated 
that the president “applied for, negoti- 
ated, signed in his corporate capacity and 
received the agreements extending the 
time for payment.” 

Although knowledge by itself is not suf- 
ficient to prevent his personal discharge, 
the conduct of the indorser-president, 
“under the special circumstances here 
presented, constituted consent.” London 
Leasing Corp. v. Interfina, Inc., New York, 
Supreme Court, Special Term, Queens 
County, 279 N.Y.S.2d 209 (1967), 85 B.L.J. 
258. 


§1493. Waiver of extension of time. 
New York (1967) In this case the presi- 
dent of the corporation made a note on 
behalf of the corporation. He also per- 
sonally indorsed the note. The issue was 
whether he was personally discharged 
from liability when the payee and the 
corporate maker — through him as presi- 
dent — extended the maker's time to pay 
the note. 

The Uniform Commercial Code pro- 
vides: 

“§ 3-306. Impairment of Recourse or of 
Collateral 

(1) The holder discharges any party to 

the instrument to the extent that with- 

out such party’s consent the holder 

(a) without express reservation of rights 

releases or agrees not to sue any person 

against whom the party has to the 

knowledge of the holder a right of re- 

course or agrees to suspend the right 

to enforce against such person the in- 

strument or collateral or otherwise dis- 
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charges such person... .” 

The answer depends upon the interpre- 
tation of the meaning of the term “con- 
sent.” Although the Code does not ex- 
plicitly define the term, the court decided 
that the president had consented to the 
extension and was therefore not person- 
ally discharged. 

The court applied the Official Code 
Comments and a number of pre-Code de- 
cions in reaching its ruling. It stated that 
the president “applied for, negotiated, 
signed in his corporate capacity and re- 
ceived the agreements extending the time 
for payment.” 

Although knowledge by itself is not 
sufficient to prevent his personal dis- 
charge, the conduct of the indorser-presi- 
dent, “under the special circumstances 
here presented, constituted consent.” Lon- 
don Leasing Corp. v. Interfina, Inc., New 
York, Supreme Court, Special Term, 
Queens County, 279 N.Y.S.2d 209 (1967), 
85 B.L.J. 258. 


TAXATION 


§1500. United States securities. 


Taxation of Series E Savings Bonds by 
John Anthony Day, 85 B.L.J. 283. 


§1504. Taxation of national banks. 


Massachusetts (1967) The Massachusetts 
Supreme Court challenged the generally 
accepted view that national banks are 
agencies of the Federal government; 
therefore, they cannot be constitutionally 
taxed by a state except by act of Con- 
gress. 

The First Agricultural National Bank 
of Berkshire County (Pittsfield, Mass.) 
brought an action against the State Tax 
Commission, seeking a ruling that it was 
exempt from the state’s sales and use tax. 

The judge found that the sales tax was 
not imposed on the purchaser (as the 
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bank claimed), but on vendors. He did 
acknowledge that the use tax is levied 
on the purchaser. The Court was con- 
fronted with the question of whether “the 
Constitution and the laws of the United 
States permit such a tax to be imposed on 
national banks.” The judge ruled that 
banks could be so taxed. 

Exploring the status of national banks, 
the judge noted that the U.S. Supreme 
Court has not declared unconstitutional 
a nondiscriminatory state tax on a private- 
ly owned enterprise claiming to be an 
instrument of the United States. In the 
judge’s opinion, the Federal Reserve Act 
of 1913 greatly reduced the importance 
of national banks as federal agencies 
carrying out the policies of the govern- 
ment. 

“The sum total of the changes wrought 
during this century has been the assump- 
tion by the Federal Reserve System of 
the role of fiscal agent for the Federal 
government. The relegation of national 
banks to their present status as general 
commercial bankers makes any difference 
between them and their State-chartered 
competitors hard to discern.” 

The differences that do exist, according 
to the court, are not “sufficient to exempt 
the plaintiff from the imposition of a non- 
discriminatory tax of general application 
such as the use tax.” The judge also com- 
mented that it was sound tax policy that 
all businesses for profit within a state 
bear the cost of government services pro- 
vided to all. 

Another judge, in a concurring opinion, 
declared that considerations applying the 
use tax to national banks would also per- 
mit imposing a nondiscriminatory sales 
tax on national banks. Therefore, whether 
a sales tax was on the purchaser or vendor 
was of no consequence. First Agricul- 
tural National Bank of Berkshire County 
v. State Tax Commission, Supreme Judi- 
cial Court of Mass., 229 N.E.2d 245 (1967), 
85 B.L.J. 58. 


§1518. Inheritance tax — Residents and 
non-residents. 

U. S. Supreme Court (1967) A decedent 

created an inter vivos (living) trust, nam- 

ing his wife as the beneficiary during her 

life, and giving her general power of 

appointment. 

Prior to the decedent’s death, his wife 
attempted to release this general power 
of appointment and convert it to a special 
power. After his death, a New York Trial 
Court, in an action to which the Tax Com- 
missioner was not a party, found that the 
general power of appointment had not, 
in fact, been released. Subsequently, the 
Commissioner argued before the Tax 
Court that the release was valid and that 
the trust did not qualify for a marital 
deduction. 

In reversing an earlier circuit court de- 
cision, the United States Supreme Court 
ruled that the holding of the New York 
trial court was not binding on the Fed- 
eral Court. The Commissioner was not 
a party to the state court proceedings, 
and that court’s decision was never ap- 
pealed to a higher state court. 

With a case involving the application 
of a Federal statute, “If there is no deci- 
sion by that court (the state’s highest 
court) then Federal authority must apply 
what it finds to be the state law, after 
giving ‘proper regard’ to relevant rulings 
of other courts of the state.” Commis- 
sioner of Internal Revenue v. Estate of 
Bosche and Second National Bank of New 
Haven v. United States, 87 S.Ct., 1776 
(1967), 85 B.L.J. 409. 


U.S. Court of Appeals, 8th Cir. (1967) Is 
a bar association a charitable institution 
as defined by the Internal Revenue Act 
of 1954? The Bar Association of St. Louis, 
Missouri, was held by the U.S. Court of 
Appeals for the Eighth Circuit to qualify 
as a charity, thus allowing an estate gift 
to be exempt from federal estate taxes. 
The Trust Company was also named 
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as the executor of Judge Landwehr’s will 
and codicil. In the federal estate tax 
return, the executor, in determining the 
taxable estate, asserted as deductions, 
under § 2055(a)(2) of the Internal Revenue 
Code of 1954, the returned values, aggre- 
gating $415,288.60, of the book bequests 
and of the residuary gift to the Associa- 
tion. 

On audit, the deductions for the Bar 
Association gifts were disallowed on the 
ground that the Association did not qual- 
ify as a charitable organization. 

A jury trial was held and the jury re- 
turned a verdict for the government. A 
motion for a new trial was denied and 
the executor appealed. 

At issue is the language of the Code, 
§ 2055(a) “. . . for the use of any corpora- 
tion organized and operated exclusively 
for religious, charitable, scientific, literary, 
or educational purposes. . . .” 

The word “exclusively,” states the court, 
“is pivotal.” The statute’s requirement 
that the donee corporation be “organized 
and operated exclusively” for the qualify- 
ing purposes demands that all its primary 
activity be so devoted. 

The court then went on to state that 
there was a “complete absence of proba- 
tive facts or compelling inferences which 
support the jury's conclusion” that the bar 
association was not devoted exclusively 
to educational activities under the Inter- 
nal Revenue Act. 

Therefore, adds the court, “. . . with 
this absence of a fact issue, the case 
should not have been submitted to the 
jury; and that the legal conclusion that 
the Association is operated exclusively 
for the stated purpose inevitably follows 
from the facts.” 

This case points out the controlling 
aspect of the word “exclusively” in order 
for the donee corporation to benefit from 
the non-taxable section of the tax law. 
St. Louis Union Trust Company v. United 
States, U.S. Ct. of Appeals, Eighth Cir- 


cuit, 374 F.2d 427 (1967), 85 B.L.J. 132. 


§1519. Inheritance tax — Life insurance 
policies. 

Kentucky (1967) “The Commonwealth .. . 
contended that a species of property, 
other than insurance proceeds, passed to 
the widow under the trust agreement. 
What was this other property? Allegedly, 
the power of appointment. 

“Insurance proceeds are not taxable. 
To segregate the power of appointment 
from the property to which it relates 
seems to us an impossible task. Such 
power is simply one of the incidents of 
a beneficial right in the proceeds.” Ken- 
tucky Trust Company v. Department of 
Revenue, Commonwealth of Kentucky, 
Court of Appeals, 421 S.W.2d 854, 85 
B.L.J. 1080. 


TRAVELER’S CHECKS 


§1559. Traveler's checks. 

California (1967) The Bank represents to 
prospective purchasers that there is no 
time limit within which its traveler's 
checks must be presented, and then urges 
the court to apply the sought for pre- 
sumptions and to hold, the purchaser 
having failed to. give prompt notice of 
the presumed loss or theft, that the Bank 
is no longer required to respect and 


redeem its obligation. 


Bank's representation to purchasers of 
traveler's checks had the effect of a waiver 
of any right to repudiate the obligation 
thereunder for nontimely presentation. 
Particularly, this is so under the circum- 
stances here, where the Bank can in no 
way be prejudiced. Bank of America N.T. 
& S.A. v. Cranston, Court of Appeal, First 
District, 60 Cal.Rptr. 336, 85 B.L.J. 834. 


§1562.5. Uniform Commercial Code. 
“Banking, Legislative and Judicial Devel- 


opments in 1967” by Eli Silberfeld, 85 
B.L.J. 687. 
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§1562.52. Article 2 — Law of sales (new) 
Utah (1967) The Utah court observed 


that “when one who takes a negotiable 
instrument is aware of any fact which 
should alert him that there is a defense, 
he cannot close his eyes and ignore it. 
He must act in good faith and exercise 
such caution as a reasonable person would 
under these circumstances and is charge- 
able with knowledge of such facts as a 
reasonable inquiry would disclose.” Al- 
though the Court made no reference to 
the fact, this reflects the Code’s definition 
of “notice” which includes not only “actual 
knowledge” and receipt of notification, 
but also “reason to know” based upon “all 
the facts and circumstances known .. . at 
the time in question.” (1-201 (25)). 


Determining whether or not a holder 
of a check or note has “notice” under 
the UCC can be complex business. 3-302 
(1)(c) requires him to take “without no- 
tice.” “Notice” is defined in another part 
of the Code, 1-201 (25) and may be any 
one of three things: (a) actual knowledge, 
(b) receipt of notification, and (c) reason 
to know. 

This, however, does not end the matter 
since 3-304 is also directed at the same 
problem. Under this section the holder 
is charged with “notice of a. . . defense” 
if any one of a variety of circumstances 
is verified, e.g., if he takes the instrument 
from a fiduciary in payment of his own 
debt. 

As if this were not enough, some states 
have added their own ideas by amending 
the Code to conform to local ideas on the 
subject. Thus, New York adds a rider to 
the effect that “in any event, to constitute 
notice of a . . . defense, the purchaser 
must have knowledge of the defense or 
knowledge of such facts, thus his actions 
in taking the instrument amounts to bad 
faith,” New York UCC 3-304(7). Jaeger 
& Branch, Inc. v. Pappas, Utah Supreme 
Court, 433 P.2d 605, 85 B.L.J. 715. 


§1562.53. Article 3 — Commercial paper. 


Personal Money Orders and Teller’s 
Checks: Mavericks Under the UCC, 85 
B.L.J. 95. 


Arkansas (1967) The buyer passed a bad 
check for a $1,747.50 camper unit which 
he loaded onto his truck and promptly 
took off. The next day he was in another 
state and resold the camper to a dealer 
for $500. The original seller wanted to 
get the camper unit back. The court 
agreed. 

The Code section involved was 2-403 
which governs the ownership rights of 
the parties. Under this section the out-of- 
state dealer gets everything the original 
buyer had (2-403(1)), but this wasn’t much 
in view of the check that bounced. The 
original buyer did, however, have some 
claim to the goods even though it was 
“voidable.” This “voidable title” carries 
with it the “power to transfer a good title 
to a good faith purchaser for value.” Thus 
the out-of-state dealer can acquire a bet- 
ter claim to the goods than that of a 
person from whom he made the actual 
purchase, (2-403(1)). 

Was the out-of-state dealer a “good 
faith purchaser for value?” The court 
said no. The price paid was way out of 
line, his seller had no bill of sale or proof 
of ownership to show, he was a stranger 
to the dealer and apparently on the move. 
The camper unit, although new, was care- 
lessly loaded on the truck. The result, 
the original seller was permitted to retake 
the merchandise. 

What constitutes a “good faith pur- 
chaser for value?” Five hundred dollars 
is certainly “value” under the Code, see 
1-201(44). The out-of-state dealer was 
clearly a “purchaser,” see 1-201 (33) and 
(32). And “good faith” certainly is de- 
fined as “honesty in fact,” see 1-201(19). 
These rather straightforward definitions 
troubled the dissenting judge who seemed 
to feel that the out-of-state dealer might 
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well meet this standard. What bears em- 
phasis is that “good faith” in the context 
of Article 2 means a good deal more than 
de facto honesty. By a special qualifica- 
tion found in Article 2, “in the case of a 
merchant,” it also includes “the observ- 
ance of reasonable commercial standards 
of fair dealing in the trade.” (2-103(1)(b)). 
Hollis v. Chamberlain, Arkansas Supreme 
Court, 419 S.W.2d 116, 85 B.L.J. 806. 


California (1967) The drawer of the check 
was a contractor who was making his 
roofing payments by checks payable to 
the joint order of the roofing company 
and their materialman. The checks were 
sent to the roofing company who indorsed 
the check not only for themselves but for 
the materialman as well. As a result one 
of the two necessary indorsements was 
“unauthorized” and “wholly inoperative.” 
The checks were deposited in the Crocker- 
Citizen’s Bank, went through the collec- 
tion process and were ultimately paid by 
the drawee, The First Western Bank and 
Trust Co. 

When the materialman learned of the 
matter, he took action against the bank 
that was nearest at hand, i.e., the Crocker- 
Citizen's Bank, who had accepted the 
check for deposit and collection. 

The Court ruled that Crocker-Citizen’s 
Bank was liable for a conversion and re- 
quired them to pay the materialman for 
his share of the checks. 

The California Court relied on UCC 
3-419(1) to the effect that “An instrument 
is converted when . . . (c) It is paid on 
a forged indorsement.” It assumed that 
this provision applies to either the de- 
positary or the drawee bank at the option 
of the payee whose indorsement was 
forged. They are probably right, but the 
section is not clear on the point. 

The court made no reference to 3-419 
(3) which would seem to be relevant in 
this type of situation: “a representative, 
including a depositary or collecting bank, 


who has in good faith and in accordance 
with the reasonable commercial standards 
applicable to the business of such repre- 
sentative dealt with an instrument or its 
proceeds on behalf of one who was not 
the true owner is not liable in conversion 
or otherwise to the true owner beyond 
the amount of any proceeds remaining 
in his hands.” Harry H. White Lumber 
Co., Inc. v. Crocker Citizen’s National 
Bank, California Court of Appeal, Second 
Appellate District, 61 Cal. Reporter, 381, 
85 B.L.J. 814. 


Georgia (1967) While the drawer of a 
check has the right to stop payment of 
it at any time before it has been certified 
or paid by the drawee, the drawer re- 
mains liable, unless he has a defense 
which is good against the holder. U.C.C. 
$§ 3-306 and 3-603. It appeared in the case 
that there was no dispute from the plead- 
ing and the affidavit of the defendant 
that the plaintiff bank was the holder of 
the check and that there were no defenses 
thereto. Check had been endorsed in 
blank by payee and bank was holder in 
due course because it had advanced the 
amount of the check to the payee. Tidwell 
v. Bank of Tifton, Court of Appeals, Divi- 
sion No. 2, 155 S.E.2d 451, 85 B.L.J. 457. 


Georgia (1967) Defendant Wilson made 
out a promissory note, regular on its face, 
to Citizens Bank; the Bank endorsed it 
to Stockbridge Investment Corp. which 
in turn endorsed it to plaintiff Finance 
Co. of America. All endorsements were 
properly made before maturity, for value 
and without notice of a defense — all the 
requirements for a holder in due course. 
Defendant contended that the trial 
court properly denied a motion for sum- 
mary judgment on the sole ground that 
plaintiff proceeded, after default by Stock- 
bridge in its own obligations, to sell this 
note at a judicial sale at which plaintiff 
repurchased it in its own name. 
Defendant relied upon the U.C.C. 3- 
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302(3): “A holder does not become a hold- 
er in due course of an instrument: 

“(a) by purchase of it at judicial sale 
or by taking it under legal process.” 

But, points out the court, defendant 
ignores U.C.C. 3-201 which provides that 
the transferee of an instrument takes all 
the rights of the transferor: 

The court summarized these points and 
held that “one with the rights of a holder 
in due course does not diminish his status 
by purchasing at a judicial sale although 
he may not by virtue of such purchase 
alone become a holder in due course.” 

The court reversed, ruling that the trial 

court had erred in denying the motion 
for summary judgment. Finance Co. of 
America v. Wilson, Court of Appeals of 
Georgia, 154 S.E.2d 459 (1967), 85 B.L.]. 
55. 
Illinois (1967) Seller of stock made actual, 
physical delivery of stock certificates to 
escrow agent without anything further 
to be done on his part except to notify 
the escrowee when he had been relieved’ 
of his bank guarantees. Held that the 
transfer was irrevocable. 

The only remaining act to complete 
delivery was solely within the power of 
the buyer; that is, to either substitute his 
name on the guaranteed paper or pay the 
obligations. The failure to endorse was 
unimportant since assignment was legally 
enforcible under the terms of the agree- 
ment. In our opinion, delivery to the 
escrow agent and the agreement to ex- 
ecute all documents necessary to con- 
summate the sale constituted an “irrevo- 
cable commitment” within the meaning 
of U.C.C. Section 3-303(c). Crest Finance 
Co., Inc. v. First State Bank of Westmont, 
Supreme Court, 226 N.E.2d 369, 85 B.L.]J. 
362. 

Michigan (1967) In 1955, in order to evi- 
dence an outstanding debt, a debtor made 
out two checks on the Industrial Bank 
of Detroit. The checks were complete 
except for the date which was left blank, 


save for the printed legend, “........ 195...” 
The debtor subsequently paid off most of 
the debt and, assured that the checks had 
been destroyed, forgot about the matter. 

In April, 1964, the checks were pre- 
sented to the Manufacturers National 
Bank of Detroit and paid. It was their 
practice to honor checks drawn on the 
Industrial Bank which had merged with 
Manufacturers in 1955. 

The checks were dated April 16, 1964. 
“The date ‘Apr, 16° and the year designa- 
tion ‘64’ had been written in such a man- 
ner that the original printed figures ‘195...’ 
remained clearly visible.” 

Needless to say, the drawer objected 
strenuously when he went through his 
cancelled checks at the end of the month. 
When the bank subsequently refused to 
recredit his account, he took legal action, 
arguing that since the checks were altered 
and very stale, the bank was not autho- 
rized to pay them. 

The Michigan Court sided with the 
bank. The bank did not know when the 
date was written in and had “a right to 
rely on the dates appearing on the checks 
as being correct.” UCC 3-114(3), more- 
over, provided that “where the instrument 
.. . is dated, the date is presumed to be 
correct,” and further that “handwritten 
terms control typewritten and printed 
terms” (3-118). The court then turned to 
4-401 and pointed out that “a bank which 
in good faith makes payment to a holder 
may charge the indicated account of its 
customer according to . . . the tenor of a 
completed item, even though the bank 
knows the item has been completed un- 
less the bank has notice that the comple- 
tion was improper.” 

How about the fact that the checks 
were drawn on a merged bank, and the 
merger was long standing at the time? 
The drawer did not question the “good 
faith” of the Manufacturers Bank, or the 
fact that they were still honoring checks 
drawn on the Industrial National Bank, 
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or that these checks were printed in the 
same manner as the checks in issue, but 
did argue that this practice was contrary 
to “general banking usage and practice 
in the community.” On this point, the 
court took no position except to point out 
that the customer had offered no hard 
evidence to back up that point. 

A stop order on those large outstanding 
stale checks would have solved this sort 
of trouble neatly and effectively. Newman 
v. Manufacturers National Bank of De- 
troit, Michigan Court of Appeals, 152 
N.W.2d 564, 1967, 85 B.L.J. 1007. 


New York (1967) In this case the presi- 
dent of the corporation made a note on 
behalf of the corporation. He also per- 
sonally indorsed the note. The issue was 
whether he was personally discharged 
from liability when the payee and the 
corporate maker — through him as pres- 
ident — extended the maker's time to pay 
the note. 

The Uniform Commercial Code pro- 
vides: 

“§ 3-306. Impairment of Recourse or of 
Collateral 

“(1) The holder discharges any party 
to the instrument to the extent that 
without such party's consent the holder 
“(a) without express reservation of 
rights releases or agrees not to sue any 
person against whom the party has to 
the knowledge of the holder a right of 
recourse or agrees to suspend the right 
to enforce against such person the in- 
strument or collateral or otherwise dis- 
charges such person... .” 

The answer depends upon the interpre- 
tation of the meaning of the term “con- 
sent.” Although the Code does not ex- 
plicitly define the term, the court decided 
that the president had consented to the 
extension and was therefore not person- 
ally discharged. 

The court applied the Official Code 
Comments and a number of pre-Code 


decisions in reaching its ruling. It stated 
that the president “applied for, negotiated, 
signed in his corporate capacity and re- 
ceived the agreements extending the time 
for payment.” 

Although knowledge by itself is not suf- 

ficient to prevent his personal discharge. 
the conduct of the indorser-president, 
“under the special circumstances here 
presented, constituted consent.” London 
Leasing Corp. v. Interfina, Inc., New York, 
Supreme Court, Special Term, Queens 
County, 279 N.Y.S.2d 209 (1967), 85 B.L.J. 
258. 
New York (1967) The New York Court 
of Appeals has ruled that a broker-dealer 
must abide by reasonable commercial 
standards in determining what is good 
faith for the purpose of delivering secu- 
rities for transfer. A stock clerk had falsi- 
fied his firm’s records and had caused 
certificates for shares purchased by the 
firm to be issued in a fictitious name. The 
clerk delivered the shares to an accom- 
plice who then opened an account merely 
by showing business cards with the name 
in which the stolen certificates were 
issued. He ordered the firm to sell the 
shares and endorsed the certificates with 
the fictitious name. Lower courts had 
upheld the brokerage firm against the 
insurance company which paid the even- 
tual claim on the ground that the cer- 
tificates were endorsed by a person ap- 
pearing to be the owner. But the New 
York Court of Appeals ruled that the 
Uniform Commercial Code requires bro- 
kers to know the essential facts about their 
customers and pointed out that the rele- 
vant commercial standard to be followed 
in this case is found in Rule 405 of the 
NYSE, which requires brokers to know 
their customers and to use due diligence 
to learn the necessary facts. 

The court also pointed out that the rule 
of the UCC on this point is not a new 
one, but is merely declaratory of prior 
court rulings. Brokerage firms should be 
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accustomed to operating under the “know 
your customer rule,” since the NYSE and 
NASD have long acknowledged the prin- 
ciple in their rules. The new SECO rules 
of the SEC will also extend “know your 
customer” procedures to firms which are 
not members of the NASD, so that in the 
future there should be little or no excuse 
for a recurrence of this situation. Hartford 
Accident & Indemnity Co. v. Walston & 
Co., Court of Appeals, New York, 287 
N.Y.S.2d 58, 1967, 85 B.L.J. 987. 


Texas (1967) First, the court held that a 
bank money order is a cashiers check 
stating, “Courts which have dealt with 
‘bank money orders’ have treated them as 
instruments ‘analogous to cashier’s checks 
or bank obligations, 81 Banking Law 
Journal 669, 674 (1965), and we will treat 
them accordingly. 

“A ‘Cashier's check’ is a negotiable in- 
strument and, therefore, comes within the 
provisions of the Negotiable Instruments 
Act, 10 C.J.S. Bills & Notes § 5, p. 409. 
On a cashier's check, the issuing bank 
occupies a dual position; it is both drawer 
and drawee.” 

The decision would be equally sus- 
tained by the Uniform Commercial Code. 

A recent U.S. District Court (Mass.) 
held that a postal money order is “in all 
respects . . . like the ordinary negotiable 
instruments covered by modern codes and 
statutes.” (See Banking Law Journal, June, 
1967, pp. 538-547.) 

Secondly, the Texas appellate court 
held that, “As to plaintiff's legal cause of 
action, it is generally recognized that an 
express warranty .of prior endorsements 
gives the drawee bank a cause of action 
upon the guaranty itself to recover any 
funds paid in reliance thereon. In Brady 
on Bank Checks (3rd Ed., 1962), Sec. 
15.10, p. 504, it is stated: “Because of the 
questionable state of the law as indicated 
above, it has become almost universal 
banking practice, buttressed by Federal 


Reserve Regulations and various clearing 
house rules, to require all banks collect- 
ing checks and other items to include as 
a part of their indorsement stamps the 
words: Prior indorsements guaranteed. 
Such a legend gives a guaranty against 
forged or unauthorized indorsements run- 
ning to subsequent holders and to the 
drawee or payor bank... .”” 

It then cited Texas cases as well as a 
U.S. Supreme Court decision to support 
the holding. 

As to the issue of priority between a 
collecting bank and a drawee bank, the 
judge stated: “It is clear from the above 
authorities that privity does exist between 
the collecting banks and the drawee bank 
on a specific guarantee of prior endorse- 
ments. It is in the capacity of drawee in 
the case at bar that plaintiff brought its 
legal cause of action upon defendants’ 
endorsements. 

“We hold that privity did exist between 
plaintiff and the defendant banks.” 

The trial court decision was reversed 
on all counts. First National Bank of 
Mineola, Texas v. Farmers & Merchants 
State Bank of Athens, Texas et al., Court 
of Civil Appeals of Texas, 417 S.W.2d 
317, 85 B.L.J. 605. 


§1562.54. Article 4 — Bank deposits and 
collections. 

“Bank Statements, Cancelled Checks, and 

Article Four in the Electronic Age” by 

Norman Penney, 85 B.L.J. 659. 


Arkansas (1967) The bank, by stamping 
the endorsement upon the checks de- 
posited by appellants, and by delivering 
to appellants the deposit slips, did not 
accept the said checks for payment. The 
indorsement “pay to any bank” did not 
constitute an acceptance for payment 
and, therefore, could reject them before 
its midnight deadline. Douglas v. Citi- 
zens Bank of Jonesboro, Supreme Court 
of Arkansas, 424 S.W.2d 532, 85 B.L.J. 
4065. 
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Texas (1967) The question presented is 
whether Pure Ice & Cold Storage Com- 
pany, the plaintiff and payee of a check 
drawn on defendant Exchange Bank & 
Trust Company, exercised an election to 
hold Exchange Bank liable for its ad- 
mitted delay in returning a dishonored 
check within the time provided in Art. 
342-704 Vernon’s Ann. Civ. St. The trial 
court sustained Exchange Bank’s motion 
for judgment notwithstanding the verdict 
because Pure Ice, as a matter of law, 
failed to exercise the election. The court 
of civil appeals reversed the judgment and 
rendered judgment for Pure Ice. 408 S.W. 
2d 319. In our opinion the judgment of 
the trial court was the correct one. 

The case is controlled by that part of 
the Bank Collection Code contained in 
Art. 342-704 which section has since been 
repealed and changed by the enactment 
of the Uniform Commercial Code, Sec. 
4-302 Acts 1965. 

The very nature of the banking tran- 
saction required Pure Ice to exercise its 
election to hold Exchange Bank with rea- 
sonable promptness. When a payee de- 
posits a check to his account, he receives 
a provisional credit. The check may then 
pass through several correspondent banks 
and a clearing house before it reaches the 
payor bank and, as it does, each bank 
which handles the transaction records a 
provisional credit for the item. Upon 
payment by the payor bank, all the pro- 
visional credits become final settlements. 
If, however, the check is dishonored, all 
the provisional credits are revoked and 
charged back as the check returns along 
the route from whence it came until it is 
returned to the original depositor, who 
then holds the dishonored check. 

In this context, the election authorized 
by the Bank Collection Code required 
the payee to elect and to make known 
its election to the payor bank with rea- 
sonable promptness, which the evidence 
shows did not happen in this case. Pure 


Ice for almost two years neither said nor 
did anything consistent with its conten- 
tion that it elected to hold Exchange 
Bank. The trial court properly granted 
judgment for Exchange Bank notwith- 
standing the verdict. 

The judgment of the court of civil ap- 
peals is reversed and that of the trial 
court is affirmed. 

Exchange Bank & Trust Co. v. Pure Ice 
& Cold Storage Co., Supreme Court, 415 
S.W.2d 897, 85 B.L.J. 928. 


Wisconsin (1968) The payor bank received 
the check from the local clearing house 
on Friday morning. The check was put 
through the bank’s computer processing 
system that evening and since all was in 
order the customer’s account was charged 
and the check marked “paid.” On Monday 
the computer run was checked out and 
with all still in order, the check was 
photographed, cancelled and filed in the 
customer's account folder. That seemed 
to be that. 

Not so, for shortly thereafter the cus- 
tomer was alerted of serious trouble and 
rushed down to his bank demanding that 
the check be stopped. The bank went 
along. It reversed the entries and returned 
the check now bearing the “paid” stamp 
and evidence of the cancellation. It ex- 
plained the situation by indicating that 
payment had been stopped and the check 
cancelled in error. 

Had the payor finally paid the check 
and thus become liable or was the check 
still technically “unpaid” so that a stop 
order was entirely in order? 

The critical Code Section was 4-213(1) 
(c) which set out the rule that an item is 
“finally paid . . . when the bank . . . com- 
pleted the process of posting the item to 
the indicated account of the drawer...” 
Surely the bank had done that! Not so 
fast, Section 4-109 describes the process 
of posting as “the usual procedure fol- 
lowed by a payor bank in determining 
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to pay an item and in recording such 
payment” and includes “one or more of 
the following steps. . . .” These steps are 
as follows: (a) a signature check, (b) an 
account check, (c) stamping the check 
“paid,” (d) charging the account, and (e) 
“correcting or reversing an entry or erro- 
neous action with respect to the item.” 

The last step is the interesting one. 
Does this mean that the bank has a sort 
of grace period during which it can sim- 
ply reverse the whole process? 

This was the position of the payor bank 
in the Wisconsin case. Moreover, they 
contended that the grace period would 
coincide with the local clearing house 
rules on the deadline for returning unac- 
ceptable items. In this case it would be 
the “second business day” following the 
date of presentation at the clearing house. 
This added point was based, of course, 
on 4-103 (1) and (2) which both permit 
and encourage banks and clearing houses 
to work out their own operating rules. 

The Wisconsin court bought the whole 
package. There was a grace period and 
the local clearing house deadlines con- 
trolled. 

The court agreed that this came down 
to permitting the payor bank “to reverse 
an entry which was previously consid- 
ered final,” and that “such extreme lati- 
tude” was “difficult to comprehend” in 
view of the fact that “the Code has gone 
to great lengths to set out a precise point 
of time for payor accountability,” but 
such was the law. “We conclude . . . that 
the piain meaning of the statute permits 
the reversal of entries for any reason 
whatsoever (subject to the good-faith pro- 
vision of the Code) if made within the 
time limited for return of items to the 
clearing house.” 

West Side Bank v. Marine National Ex- 
change Bank, Wisconsin Supreme Court, 
155 N.W.2d 587, 85 B.L.J. 825. 


Wyoming (1967) In a recent Wyoming 


case, a $4000 check drawn to the order 
of “Wyoming Homes” was deposited to 
that company’s account in the First Na- 
tional Bank, Gillette, Wyoming. The 
check had not been indorsed by Wyo- 
ming Homes. The Gillette bank stamped 
the check “First National Bank, Gillette, 
Wyoming, For Deposit Only,” added its 
own indorsement and expected collection 
on the check. 

Trouble developed between Wyoming 
Homes and the drawer of the check, and 
the Gillette bank was drawn into the has- 
sle when it was discovered that it had 
processed an unindorsed check for collec- 
tion. The drawer wanted to make good 
his losses from the Gillette bank. 

The court took the part of the bank 
and made short work of the business. 
“Section 4-205 clearly authorized the Gil- 
lette bank, as the depositary bank taking 
the check for collection, to place a state- 
ment on the check to the effect that the 
item was credited to the account of a 
customer, which statement is said to be 
as effective as the customer’s indorsement. 
This was done.” Thus the bank had been 
dealing with a fully and properly indorsed 
check all along, and the parties were left 
to settle their differences among them- 
selves. 

Section 4-205(1) authorizes the deposi- 
tary bank to supply the “indorsement of 
the customer.” “Customer” is a technical 
term defined in § 4-104(1)(e) as one “hav- 
ing an account with a bank or for whom 
a bank has agreed to collect items and 
includes a bank carrying an account with 
another bank.” 

The opinion of the court follows: Cole 
v. First National Bank of Gillette, Wyo- 
ming, Wyoming Supreme Court, 433 P.2d 
837, 85 B.L.J. 1016. 


§1562.58. Article 8 — Investment Securi- 
ties. 

New York (1967) The New York Court of 

Appeals has ruled that a broker-dealer 
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must abide by reasonable commercial 
standards in determining what is good 
faith for the purpose of delivering securi- 
ties for transfer. A stock clerk had falsi- 
fied his firm’s records and had caused 
certificates for shares purchased by the 
firm to be issued in a fictitious name. The 
clerk delivered the shares to an accom- 
plice who then opened an account merely 
by showing business cards with the name 
in which the stolen certificates were is- 
sued. He ordered the firm to sell the 
shares and endorsed the certificates with 
the fictitious name. Lower courts had up- 
held the brokerage firm against the in- 
surance company which paid the eventual 
claim on the ground that the certificates 


were endorsed by a person appearing to | 


be the owner. But the New York Court 
of Appeals ruled that the Uniform Com- 
mercial Code requires brokers to know 
the essential facts about their customers 
and pointed out that the relevant com- 
mercial standard to be followed in this 
case is found in Rule 405 of the NYSE, 
which requires brokers to know their cus- 
tomers and to use due diligence to learn 
the necessary facts. 

The court also pointed out that the rule 
of the UCC on this point is not a new 
one, but is merely declaratory of prior 
court rulings. Brokerage firms should be 
accustomed to operating under the “know 
your customer rule,” since the NYSE and 
NASD have long acknowledged the princi- 
ple in their rules. The new SECO rules of 
the SEC will also extend “know your cus- 
tomer” procedures to firms which are not 
members of the NASD so that, in the fu- 
ture, there should be little or no excuse 
for a recurrence of this situation. Hart- 
ford Accident & Indemnity Co. v. Wals- 
ton & Co., Court of Appeals, New York, 
287 N.Y.S.2d 58, 1967, 85 B.L.J. 987. 


§1562.59. Article 9 — Secured Transac- 
tions. 


Code and the Bankruptcy Act: Three 
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Views on Preferences and After-Acquired 
Property by Sydney Krause, Homer 
Kripke and Charles Seligson, 85 B.L.J. 
377. 

Secured Transactions — The Code in the 
Bankruptcy Courts: Some Significant 
Conflicts of Policy by F. Anthony Maio, 
85 B.L.J. 19. 


U.S. Court of Appeals, 3rd Cir. (1967) 
What makes the classification so impor- 
tant is that if the “Bulldozer” is simply 
“equipment” (§ 9-109 (2)), it is filed in one 
place, while if it is a “Motor Vehicle” in 
the sense of local motor vehicle recorda- 
tion statutes it must be filed somewhere 


else (§ 9-302 (3) and (4)). 


Since there may well be some legiti- 
mate doubt as to whether any given piece 
of construction equipment is covered by 
the local recordation statute or not, the 
lender is invited to join in a little Russian 
Roulette: File as “equipment” and lose 
because the item was a “Motor Vehicle,” 
or file as a “Motor Vehicle” and lose be- 
cause it was merely “equipment.” 

In a New Jersey case involving a front- 
end loader, three tractor-bulldozers, and 
a backhoe, the lender took the “equip- 
ment” option and filed accordingly. The 
Trustee in Bankruptcy, predictably, took 
the “Motor Vehicle” option and faulted 
him for failure to file in the proper place. 
The argument wound up in court with 
different courts taking different positions, 
as it moved on. The U.S. Court of Ap- 
peals, Third Circuit, who agreed with the 
lender, reversed the District Court who 
agreed with the Trustee. In re Ferro Con- 
tracting Co., Inc., United States Court of 
Appeals, Third Circuit, June 19, 1967, 85 
B.L.J. 1021. 


U.S. Court of Appeals, 4th Cir. (1967) A 
Maryland bank arranged a loan with one 
of its depositors with the understanding 
that the depositor’s inventory and equip- 
ment would stand as collateral for the 
loan. A financing statement was properly 
filled out and then filed in the proper 
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place. There matters stood until other 
creditors moved in and attempted to seize 
everything. 

It looked open and shut to the bank; 
after all, there was no dispute as to the 
terms of the deal, and there was a filing 
on record signed by the debtor. The bank 
lost, however, and 9-203 was the problem. 
The writing required by 9-203(1)(b) must 
contain three elements, (a) the signature 
of the debtor, (b) evidence of the “agree- 
ment” and (c) a description of the col- 
lateral. 

If you are setting up the financing deal, 
both 9-203 and 9-204 should appear sepa- 
rately on your checklist with blanks pro- 
vided to assure compliance. If you are 
attacking a deal someone else set up give 
your full concern to 9-203 first, and then, 
move on to 9-402. Too often the unin- 
formed begin and end with a review of 
the filing, completely overlooking 9-203. 

The opinion of the court follows: Mid- 
Eastern Electronics, Inc. v. First National 
Bank of Southern Maryland, U.S. Court 
of Appeals, Fourth Circuit, 380 F.2d 355, 
85 B.L.J. 1012. 


U.S. District Court, Missouri (1967) When 
is money not “money” but “goods?” The 
U.C.C., Article 9, states that a security in- 
terest in certain goods may be perfected 
without filing a financing statement, but 
what if U.S. coins are the security? The 
Code also excludes money when defining 
“goods” that do not require a filing. The 
issue in this case centered around a dis- 
pute between the bank with the coins as 
security and the trustee in bankruptcy. 

The business of the bankrupt, Midas 
Coin Company, was buying and selling 
coins and stamps for profit. 

The U.S. District Court held for the 
Bank, stating, “Unquestionably, if the 
coins here involved are ‘goods, they 
would be inventory within the meaning 
of the Code, as they are in fact.” It is the 
“use made” of the goods not the “nature 
of the goods” that controls. The coins 


were used as “goods” or “inventory” and 
not as “money.” 

The Referee had ruled that even though 
the pledged coins were treated as a com- 
modity and not as a medium of exchange, 
the Bank was still required to perfect its 
security interest by filing. The federal 
court reversed, holding, “in our judgment, 
this interpretation of the Code, as applied 
to the circumstances of this case, is unrea- 
sonable and unrealistic and not in accord 
with the legislative intention.” 

The court drew upon the Official Code 
Comments and also from Article 2 of the 
Code, Sales, pointing out: “Goods is in- 
tended to cover the sale of money when 
money is being treated as a commodity 
but not to include it when money is the 
medium of payment.” 

In summary, the court ruled: 

We hold, therefore, that the coins 

which were pledged to the Bank under 

the security agreement constitute 

“goods,” and therefore, the Bank was 

not required to file a financing state- 

ment in order to perfect its security in- 
terest. .. . The petition [by the Bank] 

. . . is sustained and the orders of the 

Referee are reversed. . . . 

In Re Midas Coin Company, U.S. Dis- 
trict Court, E.D. Missouri, 264 F. Supp. 
193 (1967), 85 B.L.J. 158. 


New Hampshire (1967) Since defendant 
purchased in good faith without knowl- 
edge that the sale to him was in violation 
of the security interest of another and 
bought in the ordinary course from a per- 
son in the business of selling automobiles, 
he was a “buyer in the ordinary course of 
business.” 

However, UCC 9-307 (1) permits him 
to take free only of “a security interest 
created by his seller.” The security in- 
terest of the plaintiff was not created by 
Hanson-Rock, Inc., the defendant’s seller, 
but by Wentworth Motor Co., Inc. De- 
fendant, therefore, does not take free of 
the plaintiff's security under this section. 
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Neither does he take free of the security 
interest by reason of the provisions of 9- 
307 (2) relating to consumer goods even 
if he purchased for his own personal, 
family or household purposes (a fact not 
agreed upon) because “prior to the pur- 
chase, the secured party . . . filed a fi- 
nancing statement. .. .” These are the 
only two provisions of Article 9 under 
which a buyer of goods can claim to take 
free of a security interest where a sale, 
exchange or other disposition of the col- 
lateral was without the consent, of the 
secured party. The defendant does not 
benefit from either one. “Article 9-306 
(2) gives the court no leeway to create any 
other exceptions to its dictates and no 
custom, usage or agreement has been 
brought to our attention which would per- 
mit us to do so.” National Shawmut Bank 
of Boston v. Jones, Supreme Court, Rock- 
ingham, 236 A.2d 484, 85 B.L.J. 1022. 


USURY 


§1564. What constitutes usury. 


Usury and the Tight Mortgage Market by 
Mendes Hershman, 85 B.L.J. 189. 


Illinois (1967) A mortgage loan was made 
to Mr. and Mrs. Scali by the Equitable 
Life Assurance Society. Market value of 
the property was appraised at $38,500, the 
purchase price was $34,000, and the loan 
was for $25,000 for 25 years at five per 
cent. 

As a condition of making the loan, the 
Scalis were required to buy a $25,000 
Equitable life insurance policy and assign 
it to Equitable as collateral security. Scali 
offered to assign permanent policies he 
had in the amount of $58,500; Equitable 
refused, stating that only a new or exist- 
ing Equitable policy was acceptable. 

After six years, because of delinquency, 
Equitable filed a foreclosure suit. The 
Scalis replied that the loan was usurious, 
claiming that the insurance premium was 


an additional charge for the loan; when 
added to the five per cent interest rate, 
this exceeded the seven per cent ceiling 
under state law. 

It was held by the Illinois appellate 
court that the loan was usurious. The 
court felt that the insurance carrier's pur- 
pose in requiring the purchase of an in- 
surance policy was not to provide security 
but to make a profit on the premium in 
addition to the interest on the loan. 
Equitable Life Assurance Society v. Scali, 
Appellate Court of IIl., 75 Ill. App.2d 255, 
220 N.E.2d 893, 85 B.L.J. 586. 


North Dakota (1967) The defendants con- 
tend that the clause in the note in ques- 
tion which provided for a possible higher 
interest rate after maturity than the law- 
ful rate in North Dakota makes the note 
usurious, and therefore, the court erred 
in failing to apply the penalty for usury. 

Is a note providing for a higher-than- 
lawful rate of interest after maturity 
usurious? 

The general rules of law recognize a 
distinction between what is known as con- 
ventional interest, which is that charged 
or contracted for as rental or compensa- 
tion for the use or hire of money, and in- 
terest allowed by way of damages for 
wrongful detention of money. 

The court held: “We conclude that in- 
terest allowed after maturity is in the na- 
ture of damages for the wrongful deten- 
tion of money after maturity, .. . and any 
provision in any contract providing for a 
higher rate after maturity than before ma- 
turity, regardless of the rate, is void as to 
such increase and will have no other ef- 
fect on the contract.” 

In effect, the court is holding here that 
the usury statute generally has applica- 
tion to compensation for the use of money 
DURING the period of the contract. The 
general law on usury in respect to interest 
AFTER maturity is brought out in the 
opinion: “Since it is usually regarded as 
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a stipulation for a penalty, a provision in 
a note or other contract for the payment 
of money by which the debtor agrees to 
pay after maturity interest at a higher 
rate than permitted by the usury laws, or 
a sum of money which will exceed that 
rate, is generally considered as not ren- 
dering the contract usurious, if the parties 
in making it act in good faith, and with- 
out an intent to evade the usury laws, 
although there appears to be some au- 
thority for the general proposition that 
penalties of the character under consid- 
eration are usurious.” 

The court made it clear that there were 
two state statutes involved: one govern- 
ing the lawful rate of interest before ma- 
turity and another distinct statute govern- 
ing the measure of damages after maturity 
for the “wrongful detention of money.” 

It held: “These statutes must be con- 
strued so as to give each its intended 
meaning. If the Legislature had intended 
to apply the usury statute to interest rates 
after maturity, it would have been a 
simple matter to so state, in which event 
Section 47-14-05 would not have been 
needed.” Oil Investment, Inc. v. Dallea 
Petroleum Corp. et al., Supreme Court, 
North Dakota, 152 N.W.2d 415, 85 B.L.J. 
628. 


§1565. What constitutes usury — Trans- 
actions not held usurious. 

New York (1967) A lender wanted 18 per 

cent on his loan. In order to avoid usury 

problems, he insisted that the borrower 

form a corporation. 

The borrower agreed and formed a 
shell corporation. The lender lent money 
to the corporation, knowing that the loan 
was for the borrower's use. He also knew 
that the corporation was improperly or- 
ganized — it never issued stock, never 
held meetings, and elected no officers. 

Under the terms of the agreement, the 
borrower was required to personally 
guarantee the loan to the dummy corpora- 


tion. When he defaulted in his payments, 
the lender sued him as guarantor. The 
borrower pleaded usury. 

On appeal, a lower court ruling that 
usury, in fact, existed, was reversed. The 
appellate court said that the loan was 
made to the corporation; therefore, the 
defense of usury was not available to the 
borrower. As sole stockholder, the bor- 
rower had full knowledge of the docu- 
ments he signed. So, said the court, 
despite the fact that no stock was issued 
and that no formal corporate action was 
taken by the stockholder to approve the 
loan, the debt was a valid corporate obli- 
gation. Hirsch v. Buono Tire Company, 
Inc., Supreme Court, Appellate Division, 
285 N.Y.S.2d 399, 85 B.L.J. 728. 


North Dakota (1967) The defendants con- 
tend that the clause in the note in ques- 
tion which provided for a possible higher 
interest rate after maturity than the law- 
ful rate in North Dakota makes the note 
usurious, and therefore, the court erred 
in failing to apply the penalty for usury. 

Is a note providing for a higher-than- 
lawful rate of interest after maturity 
usurious? 

The general rules of law recognize a 
distinction between what is known as 
conventional interest, which is _ that 
charged or contracted for as rental or 
compensation for the use or hire of 
money, and interest allowed by way of 
damages for wrongful detention of money. 

The court held: “We conclude that in- 
terest allowed after maturity is in the 
nature of damages for the wrongful de- 
tention of money after maturity, .. . and 
any provision in any contract providing 
for a higher rate after maturity than be- 
fore maturity, regardless of the rate, is 
void as to such increase and will have no 
other effect on the contract.” 

In effect, the court is holding here that 
the usury statute generally has application 
to compensation for the use of money 
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DURING the period of the contract. The 
general law on usury in respect to interest 
AFTER maturity is brought out in the 
opinion: “Since it is usually regarded as 
a stipulation for a penalty, a provision in 
a note or other contract for the payment 
of money by which the debtor agrees to 
pay after maturity interest at a higher 
rate than permitted by the usury laws, or 
a sum of money which will exceed that 
rate, is generally considered as not ren- 
dering the contract usurious, if the parties 
in making it act in good faith, and with- 
out an intent to evade the usury laws, 
although there appears to be some au- 
thority for the general proposition that 
penalties of the character under consid- 
eration are usurious.” 

The court made it clear that there were 
two state statutes involved: one govern- 
ing the lawful rate of interest before ma- 
turity and another distinct statute govern- 
ing the measure of damages after 
maturity for the “wrongful detention of 
money.” 

It held: “These statutes must be con- 
strued so as to give each its intended 
meaning. If the Legislature had intended 
to apply the usury statute to interest rates 
after maturity, it would have been a 
simple matter to so state, in which event 
Section 47-14-05 would not have been 
needed.” 

Oil Investment, Inc. v. Dallea Petro- 
leum Corp. et al., Supreme Court, North 
Dakota, 152 N.W.2d 415, 85 B.L.J. 628. 


Oklahoma (1967) Action by federal credit 
union against former member for balance 
due on loan. Defendant argued that loan, 
one per cent per month, was usurious 
under Oklahoma law which permitted 
only ten per cent per annum. Credit 
Union countered that it was organized as 
a Federal Credit Union as provided by 
Act of Congress, and could charge in- 
terest as so specified. Appellate court 
held for credit union on grounds that the 


States can exercise no control over na- 
tional banks, nor in anywise affect their 
operation, except in so far as Congress 
may see proper to permit. Therefore, the 
federal credit union is authorized to 
charge a rate different from the one al- 
lowed by the Oklahoma Constitution. 
Where conflict of laws exists in matters of 
usury the federal law prevails. McAnally 
v. Ideal Federal Credit Union, Supreme 
Court, 428 P.2d 322, 85 B.L.J. 173. 


§1569. What constitutes usury — Com- 

mission, bonus, expenses, etc. 
New York (1967) The financing, by an un- 
licensed lender, of medical, hospital and 
x-ray bills incurred by personal injury 
plaintiffs was held to violate the New 
York small loan law because of a six per 
cent “handling charge” when the lender 
only agreed to pay 75 per cent of the 
bills. The court ruled that the six per cent 
charge was an interest charge which ex- 
ceeded the six per cent general usury 
rate. People v. Allied Medical Clearing 
House, Inc., Supreme Court, 285 N.Y.S.2d 
439, 85 B.L.J. 928. 


§1589. Conflict of laws. 

Oklahoma (1967) Action by federal credit 
union against former member for balance 
due on loan. Defendant argued that loan, 
one per cent per month, was usurious 
under Oklahoma law which permitted 
only ten per cent per annum. Credit 
Union countered that it was organized as 
a Federal Credit Union as provided by 
Act of Congress, and could charge in- 
terest as so specified. Appellate court 
held for credit union on grounds that the 
States can exercise no control over na- 
tional banks, nor in anywise affect their 
operation, except in so far as Congress 
may see proper to permit. Therefore, the 
federal credit union is authorized to 
charge a rate different from the one 
allowed by the Oklahoma Constitution. 
Where conflict of laws exists in matters 
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of usury the federal law prevails. Mc- 
Anally v. Ideal Federal Credit Union, 
Supreme Court, 428 P.2d 322, 85 B.L.J. 
173. 


WAREHOUSE RECEIPTS 


§1600.5. Duty of bank handling ware- 
house receipts. 

New York (1967) The defendant bank is- 
sued the checks in question at the request 
of its customer, and charged the latter’s 
account therewith. They were delivered 
to the plaintiff-payee in payment for 
warehouse receipts representing cotton- 
seed and soybean oil which it surrendered 
upon receipt of the checks. Through 
fraud of the plaintiff's employees the 
checks were returned to the defendant 
bank unendorsed, with the representation 
that they had not been used, and the de- 
fendant credited the customer's account 
therewith. Plaintiff in this action seeks to 
collect the amounts of the checks which, 
it alleges, belong to it, since they were 
wrongfully taken from it without value; 
and plaintiff asserts that the defendant 
improperly accepted the return of the 
checks for cancellation without endorse- 
ment. Defendant’s contention that plain- 
tiffs own negligence permitted this loss 
to occur and that plaintiff is therefore 
barred from recovery is insufficient in law 
on this record. 

All concur except TILZER, J., who dis- 
sented: “If the defense should be sup- 
ported that plaintiff was guilty of neglect 
in these three transactions by virtue of its 
knowledge of the long-continued corrupt 
conduct of its employee, that such negli- 
gence was the proximate cause of the 
injury and that plaintiff failed in its duty 
to the defendant in the circumstances, 
plaintiff may indeed be estopped by. its 
own conduct. The question of estoppel 
is one of ethics, and is to be enforced 
where, in good conscience and honest 
dealing, it ought to be. 

“We may never know the entire truth 
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in this stupendous oil scandal. However, 
we should afford defendant every oppor- 
tunity to ferret it out.” Bunge Corp. v. 
Manufacturers Hanover Trust Co., Su- 
preme Court, Appellate Division, First 
Dept., 281 N.Y.S.2d 711, 85 B.L.J. 644. 


§1608. Construction and validity of wills 
— Provisions creating trusts. 


U.S. Supreme Court (1967) A decedent 
created an inter vivos (living) trust, nam- 
ing his wife as the beneficiary during her 
life, and giving her general power of ap- 
pointment. 

Prior to the decedent’s death, his wife 
attempted to release this general power 
of appointment and convert it to a special 
power. After his death, a New York Trial 
Court, in an action to which the Tax 
Commissioner was not a party, found that 
the general power of appointment had 
not, in fact, been released. Subsequently, 
the Commissioner argued before the Tax 
Court that the release was valid and that 
the trust did not qualify for a marital de- 
duction. 

In reversing an earlier circuit court de- _ 
cision, the United States Supreme Court 
ruled that the holding of the New York 
trial court was not binding on the Federal 
Court. The Commissioner was not a party 
to the state court proceedings, and that 
court's decision was never appealed to a 
higher state court. 

With a case involving the application 
of a Federal statute, “If there is no de- 
cision by that court (the state’s highest 
court) then Federal authority must apply 
what it finds to be the state law, after 
giving ‘proper regard’ to relevant rulings 
of other courts of the state.” Commis- 
sioner of Internal Revenue v. Estate of 
Bosch and Second National Bank of New 
Haven v. United States, 87 S. Ct., 1776 
(1967), 85 B.L.J. 409. 
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§1609. Legacies. 

U.S. Court of Appeals, 8th Cir. (1967) Is 
a bar association a charitable institution 
as defined by the Internal Revenue Act 
of 1954? The Bar Association of St. Louis, 
Missouri, was held by the U.S. Court of 
Appeals for the Eighth Circuit to qualify 
as a charity, thus allowing an estate gift 
to be exempt from federal estate taxes. 

The Trust Company was also named as 
the executor of Judge Landwehr’s will and 
codicil. In the federal estate tax return, 
the executor, in determining the taxable 
estate, asserted as deductions, under § 
2055(a) (2) of the Internal Revenue Code 
of 1954, the returned values, aggregating 
$415,288.60, of the book bequests and of 
the residuary gift to the Association. 

On audit, the deductions for the Bar 
Association gifts were disallowed on the 
ground that the Association did not 
qualify as a charitable organization. 

A jury trial was held and the jury re- 
turned a verdict for the government. A 
motion for a new trial was denied and the 
executor appealed. 

At issue is the language of the Code, § 
2055(a) “. . . for the use of any corpora- 
tion organized and operated exclusively 
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for religious; scientific, literary, or educa- 
tional purposes. .. .” 

The word “exclusively,” states the court, 
“is pivotal.” The statute’s requirement 
that the donee corporation be “organized 
and operated exclusively” for the qualify- 
ing purposes demands that all its primary 
activity be so devoted. 

The court then went on to state that 
there was a “complete absence of proba- 
tive facts or compelling inferences which 
support the jury’s conclusion” that the 
bar association was not devoted exclu- 
sively to educational activities under the 
Internal Revenue Act. 

Therefore, adds the court, “. . . with this 
absence of a fact issue, the case should 
not have been submitted to the jury; and 
that the legal conclusion that the Associa- 
tion is operated exclusively for the stated 
purpose inevitably follows from the facts.” 

This case points out the controlling as- 
pect of the word “exclusively” in order 
for the donee corporation to benefit from 
the non-taxable section of the tax law. 
St. Louis Union Trust Company v. United 
States, U.S. Ct. of Appeals, Eighth Cir- 
cuit, 374 F.2d 427 (1967), 85 B.L.J. 132. 
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